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INTRODUCTION

Topieal and  trending  within  this  conslitational
discourse 1s the interface hetween law and moral values,
Law, it is trite, 15 a panoply and assemblage of signs,
signals,.prescriplis and protocols that regualate human
behaviour and activity. Moral values are standards of
what 15 good, tolerable, bad or ovil, which povern an
individual or gocietal Delviowur and cholces, as may be
mmfhrenced by diflereat sources and perspectives, be
they inirinsic or exwrinsic, Juxtaposed logsther, law
therefore aught ta ke a reflection of zociely's moral

valuos,

Moral relativism infmms us that whal s morally good
or bad o one person, within the realon of sexual

orientation, choics ated profosenes, TEy ot necessarily
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he a0 to anothor persor, henoe a Dappy and shining

reflection of our plurality, diversily, inclusivity and

tolerznce to both 1maority ana mminority rights.

Sections 164 {a] ard (c] and 165 of the Penal Code
prascribe anc criminalise amazal inlercourse and/or
attempt thercaf between persons of the same scx
and/for gender. S=zclion 167 proscribes both public and
private pross incecency, What regulatory joy and solace
iz derived by the lsw, whor it proscoibes  and
criminalises such conduoet of two consenting adults,
expressing and professing love to each other, within
theiv secladed sphere. hedroom, confines and/ar
praecinct?  Is this nol a4 question of over-regulation of
human conduct and cxoression, which has a tendency

and effect of impairing and infringing  upan
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constitutionally ordained, promiscd and ent-enched
fundamental human rights?

Char Bill of rights, as entrerched angd exshrined in our
Supreme Law [the Constilution), is a maonifesium of
progressive, leng lasting and eaduring rights, which
yearn for judicial recognizion atid protection.  Any
limitation, in the enjoyment of such rights, therefore,
ought o be reasonably “uslifiabie within our hallowed
democratic dispensaticn that subscribes 1o the rule of
law, woich recegnizes und pretects both the majority

and minorky rights and interests,

All the foreshadowed cuestions shall be de-mystified as

we hereunder proceed to paint and portray the answers.

RELTEF SCUGHT




The applicant, Letswelzise Motshidiemang, in terms of

hig nectice of miotion, is scexing the following orders

apainal the respondenlt, AtZorney General, nanely: -

(2

)

(<)

(]

(]

declaring *mat Sacnorn 1édia), Section 1074ch and Section
165 ol the Perel Code [Can 08101, Laws of Botzwana) are
cltra virea Scctica 20 of the Constitution In 2o far as the
smid seclivms are ol made for the pocd arder and
prvernance of the Eeoulilic of Botswans;

declaring that Szction 154a), Sectior 164 n] and Section
165 ol the Ponal Cods (Cap 02:01) are ultra vires Lhe
Censttotan in so far as Zeclion 164 {a) 2nd Section 1G4z
are woid for vegucneass;

deslariag that Seclion L1&40a), Becticn 1E4 ) and Section
153 of foe Penal Code (Dan D551 ars szliea vires Scotions
S and/or 15 of the Conslitulion m so far as the said
secions discrimitate against homosexmials,

declaring that Secton 154{a), Section. 164(c) and Secticn:
T43 of the Fenal Code (Cap 0B:01) are ulirs virce Section
2 af due Constitution in s fa- a8 the said sectinns interfore
with the anplicant’s undamental vight to Hbherty;

declaring that Szction 1%4a), Sectinn 1642 and Scetion
163 of the Panal Crde (Can 08:01) are ultra vires Section
7 of the Constitution in go fur as the said scetions interfere
w1th the appbeant’s Larcamental right not 2o be subjected
ta arherar and degrading treatment or other such
[realmicnt;

Lo
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M) any such crders, wacits o dirseticr 25 ihe Court may
consider apavopriate Se the plampose of enforcing oo
gecuring, the enlorcemenl af trs appicants riglits;

izt that the respendont bear che costs of this spplication; and

) furlher and/or allernative relief,

On the date of the hearing, this Court refused an
application for postpensment made from tle bar, by Mr.
Begani for the respondent. The reason advanced for the
pastpanement was that Benior Counsel, Mo 3T, Pilane
wits  appeanng pefore Javelowe J. We refused the
application hecause the dare of hearing in this matter
had long been set, almast for montis prior. In any
cvent, all the partics hed Eled comprehensive heads of
argumeni. Ifwas thusio the indercst of justice that the
hearing of this applicalion was procesded with and-the
applcation  for opostponcmen! was refused, having
profiled from tre aictur of Kiroy JP, in the case of NON-

EANK FINANCIAL INSTITUTIONS REGULATORY




AUTHORITY & ANOTHER v CAPITAL MANAGEMENT

BOTSWANA [PTY) LTD & OTHERS - CACGR-071-18

A, nreparted, ndmment delivered on 27 July 2015)
wherein the Coarl of Appeal, nter alia, dismissed an
app-lcatlon for postponement, made on the date of

hearing and from the bar.

REASONS FOR ADMISSION OF AMICUS _AND
AMICUS CASE

(11 “he 15 Nowvemmber 2017, this Court granied an order
adimitiing Lesbians, Gays and Siscxuals of Botswana,
[LEGABIBO)] s amicus curlas and indicaled that it will
give reasons for such adri’ssion i the main judgment,
Whet fullows herconder ave briel reasons [or sach

admissios.

[n the case of GOOD v THE ATTORNEY GENERAL}

20051 2 BLR 333 [CA)], it wes held that o parly seeking

7



admission or juinder as an amicus curiae rmusy satisly
the following:-
(@) Intercsin he prooccScirps,

(b whether the amicus’ submissions andfar averments are
relevant to the proccedings; and

€]  whether such submissicns madss new cortertions which
may be usehsl o the rerolotion of the gzermane ssues snd
nat st mere cepativnn of salitissions alteady traverscd
by the substanuve paries 1o the dispute,

The couwrt, it is trite, has & discretion to admit or not

admif such an imterested party. Such a discretion

ouaght to be exercised judiciously, having regerd to the

relevant eriteria outhined above See, DITSHWANELO

& OTHERS v THE ATTORNEY GENERAL & ANOTHER

(1999} 2 BLR 56 [HC).

The role of an amicus s o draw the attention of the
court to relevant maliers of law and fact to which

attention would not otherwise be drown, The ducy of an

%
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armics (s to provide cogenl and helpful submissions
thai as=isl |he cours. The amicus must not repeat

avertrents  alrzady  mewde,  bat o omust raise  new

comilentions. Sez, MINISTER OF HEALTH & OTHERS

v TREATMENT ACTION CAMPAIGN 2002 (5} S4 713

(CC] and KEWAGAMANG & OTHERS v ACTING

OFFICER COMMANDING NQ.3 DISTRICT & OTHERS

"3016] 2 BLR 82 [HC); and FOSE v MINISTER OF

SAFETY & SECURITY 1997 3] 34 736 (CC).

_An gpoleant, o be adoeilted ss oan amicus, muast

doronsgteate, i his or her pathway to joinder as such,

not just mere interast,  Brand JA, in THE LAW

SOCIETY v DINGAKE & OTHERS - CACGR-108-16, at
page 10 para 11 of cyclosivied juggment, drove the
point honmne 10 the Tollewing Tucid and crisp torms:-

YIf irterest alome wooe 10 be lound suflicient, it may

e
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whno may show an interestin the case, of which therc
may be many, with the scle waraose of husdering e
conlrt warh repefitice argpuments it kad heard before,
[{ a party car show direct and substantial interest in
the subpect malier of ths Lugation, 1t can sesk to be
Joined 23 an mtervening parly wath the conocomitant
misk, ol course, of being held lakle for costs. But, as
I wer it, mere Interest i the case shoul?d 1ot in itself
e sufficient to allow “oiader as an amicus curiae.”

See ulso, KGAFELA I v THE ATFTORNEY GENERAL &

OTHERS: In re: GABAOKELWE v THE DIRECTOR
OF PUBLIC PROSECUTIONS [20.2] 1 BLE 589 [CA],

wherein the saine requirerre:ts relating to sdmission of

an #micus were raversad.

In the present malter, LECASIEO's averments and
submissions were subjecied to *he above formulation.
Primarily LECGADBIBO submitted that itz vision is to
create a %:olerant socizl environment where diversily is
appreclated. In terme of its constitiction, its objectives,

inter alia, are to slrengthen the participatior of leshian,

10



gy and bisexual people o the forrication of policy in
Botswans, to carry onut volitical lebbying for equal rights
and decriminadisalion of same sex sclationships, to act
nn behald of and represenl leshian, gay and bisexuaal
people atd to support public heslth interests Dy
czotablishiny an enviromrend thal cnables lesbion, cay
and hisexusl people to proiect themselves and others

from violation of their Dasie human rights,

The aforestated LECGARBIBO objeclives were siress-
tested and udicially erabraced by Rannowane J [as he
then was, now the Chicd Jusiice of this Eepuablic) in the

case of RAMMOGE & OTHERS v THE ATTORNEY

GENERAL MAIIGS 000175-13 fret unreported) where

he stated, with bumility and sharpness, at pﬁge 26 para
05, as follows:

“The obfzcts ol LZCACGIED as roflected o the
spoictes’ corsbhizativnn are all ex facte lawinl, They
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include carryving oul politicat loobying for equal ignts
and decrhminalization of same 5% relationships.
Labbying for legislative roforms is not per se & crinme,
IL is alao not 2 crune to be o homoscxaal”

With such judicial recognitio: and embrace, it is
abundantly clear that LEGABIEC has a clear interest in
the adjudication of the constivnticnahty of Sections 154

(a] and (¢] and 165 of the Penal Code,

LEGABIBEO, submitted that the impugned penal
provisions arc discriminatory 1o heir effect; even
though, ex facie, the said provisions may appear gender
noutral. Tt was further  submitted  that  the
criminahlisation of same-scx sexulal conduct inhibits
LGET porsons, frot accessing rmmedical freatment in thoe
form, titne and mannet tha?tis required. On that seore,
it was posited that such contimzed criminalization is in

fact contrary to puhlic miterest and pubhc health,

T
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19.

20

2]

LECABIBO furliaer submnilted that since Section 141 of
the Penal Cods, which defines rape, s now gender
iettral and apples io penetration of any sexoal organ
without consent, there was 110 basis and rationale *o
maintein Seciions 164 {a) and (c] of the Prnal Code, a9
DOTI-COmEC#0A. 414l penctralion Is covered by Section
1£ 1 thereot.

Having considezed the ahove subimissions, such are
sutliciently relevan? Lo the Jssues presented herefn and
have furiher vaisec new contentions not raised by the

slibstaniive appiicani.

The ahove reazons *herefare underscore the decision of

thiz cour® to admit LEGARIBO, a8 an amious curlaoe.

THE APPLICANT'S CASE

The apolicant iz 2 24 year old 2madent of the Universicy

of Dolswana, reading Englishy Africen Languapges and

|
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literature, He is a homosesaal.  According to him,
belng homosexual 13 not somaothing new i his lifs but
thai it is something thatl [ze has learnnt o live with whilst

growing up since the age of teorl.

Whilslt growing up, he knew thal ke was different and
such difference mas long been recoguized by his
parctls. As a litte oy he did not play @iz or do things
that little boys ke, such as playving with toys and other
boylsh games. At the fine that he sftarfed to have
sexual feehings at the age of 12-1 3, he was not interasted

in girls.

As e grew older, the apphoean! thowght Ahings wotnld
change and, that he would ot like bojys, bt that never

happened, even afler he Had recched puberty,
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25.

EIEN

The applicant was taunicd and czlled degrading names
becazise of his disposition. Itwas al juntor school, after
he had mansssd to stromeoen =g puts and courag: that
he expressod his feelngs o ancther boy and informed

it that lie loved him.

Az an adult now, it is <he applicant’s averment that
nothing has changed, he stll Zoves men and he is
sexually avtracied te men. He doecs not lknow why he
lilies men anc docs not know wiy ze 18 different from
other men who love womern, He hag accepted to lve
wilh that conditios and i has became bis identity.
Current’y, he is in& sesnzlly intimate relationship with

a ITlelna.

The spopagned Sections 164 4] {¢] and 165, according to

the applicant, prescrive and  prohibit him from
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exercising, cnjoyving and engaging in sexual intercourse
witlh: a man per anum; which as a homosexual i his

only mode of sexual intoroourse.

By virtue of one or more of the ianpug:mr]. provisions of
the Penal Code, he avers that he is orohibited from
cipressing the greates” emofion of love, through the act
of enjuying sexual intercourse with another consenting
adult male, that he is sexcally attracted to and whe is
sexvally attracted to him, as consenting adulis, [f ke
engages irl such method of sexual intercounrse, he will
be commiltting a crime thal aliracts a sentence of
imprisonment for a Zerm not exceeding seven yoars,
Afflempting to engage in such an act 25 also a crime thiak
aliracts a sentence of irmplisonment for a term oo

exeecding seven years.

16
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As n hormesexusl, and as long as lae said provisions
remain exuant, he i3 prehibited from having anal
intercourse and o Lbhal extontd, he s forced o live
secrecy, 1nder a shoadow and not to openly and publichy
declare his aeswas] affection and attraction to men or to
aoliclt mer he s interested in, for fear that the actions
would be conatrued to be en atternpl o sngage in carnal

knowledge agzinst the order of naiare.

Tne applicant submitted that the imougned provisions
of the Peneal Code are “Inconstititional as they are ot
magle ot the seace, arder axd aopd  government of
Botawana.,  Furthermoere, that such provisions are
veglle in that there i o olarity on the exact type of

condiict that is criminalized.

17



320. He has farther submitled that the said provisions

31,

violate his right and froedom o liberty, by probibiting
hirn fromn using his body as he chooses and secs T, so
long as he does not cause any disrespect and aarm to
the enjovment of 1he recdons ov otiers, 11 1s his view
that such laws subject him <o inhwnan and degrading
treatment I that they profibit him (rom expessing
sexual affection through the only means available io
him as a homesexzal. On the slleged viclation of his
privacy, he asserts that ihe Impugnerd provisions

interfere with an intimale atd personal aspect af his hife,

that is not harmiizl o the puklic interest or public good.

(On discrimination, it is the applicant’s averment that
although  the law appears, al [ace  walue, 1non-
discriminatory, its effect is discriminatory in that it

ative  sligmle LeTLLals.
erpetuates megative  shgm el homosexials
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Furthermore, ©ne argues tnat in effect, the law is
burdensome on him lban it i on females who have

pthier means o7 enfovitg penstrative sexual inlervourse,

1 Borswana's readiness Lo embrace and folerate
horogsexiality, be informed couart that Batswana have,
through their Momrbers of Parliament, expressed their
position that there shall be ne discrimiration based on
sexual oricniation i the Emplevment Aol (Cap 47:01),
Laws of Dotswana. In wwrma o Botswana Wational
Wimionn 2016, i was atated theton al Pillar 6 that
Hotswana st be a morally iolerent nation, and al
Pillar 3, that Betswana shall be a compassionate, just
and carng nation. In forme of the Alre-Berometer
Study conductec oy the University of Botswana, it i3 the
applicant’s arguiment that the E'.L':.Pﬂl't posits that 43% of

Balswana are not opposed to homosexaality,
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The amlcus caze 15 as icreshadowsd 1n tiae reaszons for
jaineler, as such, save Lo add whan the wniols, I_iled an
expert’s affidavis, in surnpoct of the application, hy
Alexander Muller, an Associais Frofesaor, and a medical
sociologmst, at the Gernder, Heallh and Justice Eesearch
Unit, in the division of Forensic Medicing, {Department
of Patholopy], in the Faculiy of Health Sciences,

Lniversity of Cape Town, Bcuth Africa.

Tne sum ana offect of the medical socinlogist’s (expert)
sclentific criberia, 18 thal iesbiamas, gavs, bisexuals,
transgenders and 1ntersex people lLving in Botswana,
cxperience higher levels of wiolencs than have beoen
reported;  thar zuch people zxperience sexual
arientation and gender idennty-related discriunination
witen accessing heaithoare servicas; on account of the

negalive stigmea attachked o =iach persons, that Sections



164 @, arnd ie], 163 a=c 167 of the Ienal Caode,
constiite examples of strachural stigma, Lo social

stizma thal 1s matitutionsl or made Into law,

According to The cxpert, the emmrical research evidence
presented, was  informed by oa  cross-secticnal
ruantitative study, (2016717 conducted in Botswana,
Leséthu, Kevya, Maawl, South Africa, Swaziland,
Zamlia and Zimbaowe, This study has been approverd
by fthe Review Board, Office of Rescarch and
Developmens, University of Boiswana
(CBE/RES /RS /BIC /009 and the Ministry of Health
and Wellmess, Eepublic of Rotswarna
[MEDME:13/15/1]. The expert, in the study, is the

Intoernaliongl Prizweinal Tnvestigator.

21
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RESPONDENT'S CASE

The respondent’s case s ampiy capiared in the
answering atfdavit of Mosulaganye Chamme [May His
Soul rest in eternal poace), the late former Deputy
Attorney General of Bolgwara, The respondent has nol
filed anyv expert cvidence o counter arnd rebut the one

furnished by the amicus curiac,

The nub and suostance of lhe respondent’s case is that
Sections 164 (4] znd ic] of the Penszl Code are not
discriminatory as they are of equal application to ail
sexual preferences, and that the applicant, has other
modes of sexual mtercourss. Deng homosexual, s not
crirninnalized; ratoes it is corrsin sexual acts that are
deemed to be agains! the arder of nature, which are

criminalized and net the sexnal oricntation.
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A4,

4.

It was argued by the regpondent that Section 15 of The
Constifulion provides limitations on the enjoyment of

fundamental righis.

O the vagneness ElI,'E"'L.'_I'ﬂEll't, itis the Altorney General’s
submission that Sections 10£[g) and (¢}, 165 and 167
are =not ambiguows, nor do they lack clanty,  Sexual
intereourse against the order of naftare simply meant

anal penetraiion.

The resoondent has further urged the court to exerciac
restraint and catrer defer 1o Patliamoent, wilhin the
rubirie  of  separation of  powers, Lo make 2
pronouncement on the metter, and furthermore that
there i & groondswe] ol supDost, wnongsl Batsf;vaﬂa,
agzitts? hompsexuality and thai Bafawpne are nol yet
ready to ermbrace homosexuslily, s fortfiied v the case

of KANANE v THE STATE [2003] (2] BLR 67 [CA).
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The above sums up the competing submissicns,. In
order to place such sibmissions inte a sharper focus, it
iz only prudent to lay base the classical and hislorical
evolution of Scctrors 184 L) and (o) agd Section 165 of

the Penal Code.

. The present offence of caraal kowledee apainst the

arcer of nature, is traceable to the Bible; as depicted in
tine destruction of Sadoin ard Gomaorrai by God: in the

Book of Goenesis,

According to Genesis 18, God and two angels visited, in
the form of men, Abreham and Havals gl lneir fent at or
near the Deard Sea. Unbekoown Lo Abraham and Sarah,
they did nol. realise who *Ll'_e;; WETTE, Eub_r:eqmm’r. Lhereto,
Abraham and Sarah positively identified C(rod,  The

21
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Almighty later velaied o Abraham the pervading
arievons Sin fravsplring n Sodom and Gomeorrah; and
herw He intenced o procecd thereto to obtain Orst hand

mfotmation.

Abralam’s nephew, Zot, and Lot's  famaily, were
resicenis of Sodom. Abraham pleaded with God not o

costray Sodor if e found 10 righteoas people there,

After the arrival of the said two angels n Sodom, atill in
he form of men, Let invited them to spend the night in
his home and gave ther food. At verse 4 it is stated
that "‘I:!-{;f{:lrr:. thew had gone Lo bed, all the men from
cvery part of the city of Sodom, hoth young and old,
SLl]i'IGLT'leEEl the hoase and called ouat to Lot “Where arc
“lie men who cazre toovoil lonight? Bring them ou? to

1S 80 Thas we can have sex with them ”

25



A7,

46

In responae o the threatening chants, Zot emerged from
the house and proceeded fo the mab and told them, “No
my [riends, don't do this wicked thing, Laok, T ha G TWo
davghiers who pever slent wilh & man, Lel me hring
thern outl o yen, and you casr do what you like with
them. Butdon™ do anything to these men, for they have

comile under the protection of my roof”,

Thie mob, unperturhed, kept threatening and the angels
ther struck tham with blindeess. Lot and his family
then showed a clean pair of heels and fled Sodom,
whereupei: God destroved Scdor and Gomaorrah with

fire and brinstone.

During the Middle Apes, it was widely aceepted tnat the
sin of Sodom which sesulted in its destractiion, was on
account of homosexuality, [t was homosexuallly, on

account of the mob of mean wha hreatening to have

25
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sexlial intorceurse with the anpels they mistaienly

heneveo —o be en, hezce the term “sodomy”.

Again in the Old Tesiament, in Levitieus, Chapter 20
Verse 13, hemosexualily is proiibited and labelcd an

aboniration o the Zellowing Tesms:-

"If w omsree--- s with clamkiamd, as he Helh wil™ &
womari, tolhh of them  =2ave  commiticd  an
abomination: they ghell surcly be put to desth; their
tlocd skall be Upen yor”

o), In the Noew Testament, in Eomans Chapter 1 Verse 26-

27, Panz] salc —

"For this reason God gave them over Lo degrading
passions; lor ther women cxchangod the natarsl
frmetiorn lor that which is mimnsdiural, 2nd in the sarme
way also men hendoned thedr naloral hoedon of the
weman atd burasd in tneir desire lewesrd  one
arother, men with men commitling indecent wets snd
recelving i thelr own persons the due penaloy af their
ermar,”

51. In the early apes after the crestion of the Unitcd

-—

Kizgdom:, England incorporated inte its commaon law an

&y
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offence of sodomy, for ourposzes of protecting the
Christian principles upen which the Kingdom was
founded. The gzame orffcnee was subseguently
incorporated into various crraing! codes, o.p. n the
Statute of 15332, the offence of sodomy  was
incorpeorated, under the description of the *detestable
and abominable Vice of Buapgery commilted with

mankind or beast” See EDWARD COKE, 1797, 3~

Part, Cap X of RBuggory or Sccomy, pHa).

Willtamn Blackstone, 1 his Carnrneniacies on toe Laws
of England, also inclnded the oflonce of sodomy. With
e advent of colenialism, (he offernce of sodomy was
henceforth imported 1iato the Sritish colonies during the
|7 and 2040 centuries. [n thiz connection, two

scholarly articles are instrucitive, namely: This Alien

Legacy: The Origins of “Scodomsy™ Laws in Brilish
Colonialism {(Huraan Rights Walck 2008 and Michael

P}



-4

Kirby, “The Sodomy ORoneo, En,qla.nd’s Least [ovely

Ctirminal Zaw  Export, oprndl—of Commonwealith
o l"':. xm\\h

Crirminal Law, (20110, Tnthig laster journal, the learned

atrthior and Tormer judge reced the origins of the olfence

of sodomy up 1o ita present stalus wnd how several

jurisdictiors Lave dooriminalized and/or  retainerd

sSaane.

Within the Eritiﬂi'l Eramire, same gex activity was
prohibited as it was deemed morally Unaceeptable to the
British rulers. [n *he incovporation of the offence of
sodomy it the colenies, such was not preceded by any

consultation with toe jocal popuiacc,

According to Michacl Firby, mted 2bove, the most copied
codo or templsie within the Britis> Empire wes the
Indisn Penal Code of 3acavlay. In Chapl:ar XV, titled
“Of Offences Alfecting the Hauman Body,” Section 377

providec as folloes:
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Si3.

“3TT. Urnataral Ofences - Whosiver valustarily
has carmed irfercoarse agaionst the order of
rafure with any mar, woanai or animal,
shall be punished with imprisooment for
life, or with brarisonment of  efher
description for o werm which may axtend te
100 wgars and slzull alza be liakle tooa fre”

It 13 comtnon cause that S=crion 377 of the Indian Pernal
Code was copled in a large numnber of British iemritories,

including Botewana.

With the passage of tizne, repeal and/or amendment

bells of the sodomy laws rang loud. [n the United

Kingdom, a Commiltee was farmed titled “Commiittes o

domosexuai Oflences and Prostitetion”™ in 1957 which
was chaired by Sir Joon Wolfenden, The said
Commitiee recommendad amendments to sodony laws,
including decriminalization of consonsusl same-sex

interoourse, where al pages 187-2, stated thus:-

Unless a deliberstc attempt is made by scclety:
acting throngh the sgency of the law, 1o cquate
the sphere of crime with that of sin, there musl
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reman a reshm of private morality and

o radly which is, in brief and couade {erms,

ot e law's basiness.”
Influenced hy Lhe sad Weollenden Committes Heporl,
the United Xingdom Parliement changed the law of
Erpland and Wales when the Sexial Ofiences Aono of
1967 was enacted, which decriminalized same zex
sexual  intercourse,  Several countries have  since
decriminzlised the offence of sodomy, fbr instsnce,

Angola, Souath Africs, Mozambioue, Canada, United

States of Arparica et

The repeal of the sodomy laws was greatly influenced,
n largs measure, by the herent recognition of auch,
lawa as heing discriminatory, Invasive of personal
dignity, wrivacy, stonomy, liberty and lastly, the
alisence of compelling public aaterest o intrude ana
regillate private sexuel  cxpregsiom and  ndimacy

betsaen consenting adulls,
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a1,

Ir 1964, the socdomy laws loumd s way Lo
Bechuanaland Profcctorate through the enactment of
olr present Penal Code, which has since undergone
several amendments. T 2008, Secuions 164 and 165
were amended to meke them acpear, ex facie, gender
nellfral. Pespite such amendments, the applicant and
the aanicus curiae, are 2ereby and now, chiailenging the

conshtutiorality of such penal! orovisions.

Having set the scene and wone of our present discouarse,
the point ef departure 1s 1hus the issue of constitutional

adiudication,

CONSTITUTIONAL ADJUDICATION

According to the respondent, the spplicant and the
amicns cunaes, shoucld lobby Parliament for it to amend
or repeal the impugned penal provisions, rather than

2
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63,

approaching this Court. On thet score, it wasg obliquely
submitted by the sespondent that the court sheuald
[nstead defer o Parliamesnt on issues of moralioy; o

elected represcontatives of the people.

il iy trile Shat ihoere sre various ways upon which coirls
exercise iurisdicticn over constitational matiers. A
ypleal exampls may relate to judiclal review of the
exercise of execulive powers, Tho couris on that score,
would be cgllea apon to determine whether the cxeroise
of wuch power, i3 irsceablz o any legal prescripts or
whether the nrpugned  decision  falis within the

recognized prounds [or review.

In terms of gir Constitation, Sectdon 85 grants the High

Court the recessary powers as folows: -

"0 Thcee shall be for Dotswana a High Court
which  shall  fnave wlimited  original
Aarisdiction (o hear and deterruine soy civil or
crirairal proccedings under znoy law and sech
clacr jurisdicdon snd powers as ey be

a2



canferred. on it by this Cousliution or any
other law ® [tov sminiiasis)

Ad. Sections 103{1] and 106 of tae Constitution are egually
instructive on the qguestion  of consiinifional

adjudication. Theoy provide as follovws:-

“103[1; Where g1y guestion as ta the interpreration of
this Constimilion arises i any subordinate
eoltt atd the court s af the coinion that the
gquestion inwaaes a substantial question of
law, the cmist may, aad shall, if any party to
the mrocsedings =0 reqassis, refer  fthe
gueston o the High Court. {my cimphasis]

(2] Where any questien Is refected Lo the KHign
Court =1 pursusnce a2 tnis secion, lhe High
Cowrt spnal give 1% decision Upon the
question and e coart o whicn the question
arose shall, suo'ect w any appeal, dispose of
the case in accordance with that decision.

1oa, Arn appeal skall Le as of oot o the Courd of
Appeal [tomn avy dacisior, o the High Conrt
which iovoives the snterpeacanion af this
Constinniaon., olher than a dezision of the
High ©ourst arder Jection 691 of this
Constinitnan.™ iy emphasis].

ST




Section 127710 of the Constituiion 1s  equally
fnstructive on guestions of constitiitional adjudication,

It provides as follows:

"Ma provision of this Consttubon sl any porson or
aithasity shall act be subject 1o the dizection or
control of amy olhor persorr or authosity in e
exercisc of ary Dunctions uncer tds Constitadon
shall be conairaed as precluding a coust of law from
exercising jariadiciion in molaton to any guestion
whetler that persom or airthenty has performed
thase furciions Tn accordanre with this Constibiilon
or ary other e’

Sectinr 15 of the Coenstitulion dissipates, completely,
any lingering doubht with respect to constitulbonal
adundication. For coempleteness, it iz reproduced below

aa tollows:

LB Salyec, o Low provisions of subscetdon (5] of
Thig section, if any person allepes that any of
{znie orovisions of Seclion 3 to 16 jmclusivs) of
Iniz Coopstilolion heas beer, is being or is
ligely Lo be contravened. 1o relaiion to e or
Fer, Gienn, without pryjudice to 2oy other
aolion snalh cospecl to e sazne malter which
13 Tawnolly avaiiable, hal person mmay apply to
ifie Figh Court for redress.

[
L]



] Tie Hign ©Court shall bave orginal
nsdiclion -

(4] o ez oznd detsrmine dny application
cmads by oaqy person 1 pursusnco Lo
sulbzection 1) of this seclion; or

(b] Lo delermies any cuesticn arliging in the
caEss g Aoy aerson welch s referred 1o it
in pursuarce of subsection (3 of this
SECTLOIL,

And may maie any suchk ordecs, issue such
writs atdd give aieh livection as it may
consider appropriate inr the purposes of
enfureing or sccarng the erforcement of any
of the provzsisns of sections 2 to 16 Inclusi)
of this Comartulion.

(3]  Ifin any proceedings i ary subordinate coart
any gucsbion d4riscs as to the contraverion cf
amy ol the provisims of secticme 3 o 16
(mclusive] of Lhiz Consttutian, the person
presiding D #H-at cowrt may, snd shsil if any
party ‘o the proceedings so roguests, refer the
eulestion o 1he Eieh Court wless, 1o his or
her opinien the ratsing of e guestion is
werely frrvclous or vexations,” [toy smphasis).

7. In the present malter, it s common cause that the
applicant’s case is underpinzed bv Scctions 3,79 and

15 of the Consttulion and this gves imprimzatur and
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seal of approval 1o 0wz exercise of jurisdiction in the

prescent constituiional adpndication ana discourse,

In the shsence of any clear and specilic ouster of the
TTigh Courts juriadiction on  aoy matter, be it
cotstifiticneal oo oot, this court has the noecessary
jurisdiclional potestas and auathority to intervene. On
the reguiremenl Jor clear mister of court’s jurisdiction,

scr, KGOSIKWENA v THE ATTORNEY GENERAL AND

ANOTHER 20¢1] 2 DBLR 5i3 (IIC); LEIPEGO v

MOAPARE AND OTHERS 19931 BLR 229 (CA) and

MAFOKATE v MAFOKATE 7000] 2 BLR 430 {HC).

[ have mot had sigat of any clear ouster of our
jarisdiction in ihe uljadicationn of the validily of
Scotions 164{s] and (2], and Z=zction 165 of the Penal
Code. This Court, is tho ulhmate interpretor and aridter
of our Constitation, aence the exercise of jurisdiction in

thiz conslitnlinnal dizcourse is unimpeachable.
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CONSTITUTIONAL INTERPRETATION.

For purpnses of laying & fovndarion to constitutional
interpretation, it is nstruchve and poriinent to state
that a Constituticn, & thoe suprers law of the land,
According o Hans Helsen, a jurist and  legal
philosopher, 17 his thesis of “Pure Theeorv Law”, a
constitation s the Grurdncrm cr the Basic Nomm or
rule that fonns an underlying basis for a legal system.
Simply put, that it is the siser law upon which all other

lavws derive thelr legitimeacy and validity.

A constitution, is an endunnpg suprerae law that is
crafted in oroad, inclusive and cpen-ended language,
and it is laden with values and telicfs associable with
democracy and the mile of law. Ses Lovirens Du Plessis:

Re-ITnterpretation of Statures st peges 133-138 (2002,

Loxis Nexis),

1



72. In the caze of ATTORNEY GENERAL v DOW "14942]

BLR 119 (CA] at page 166 (A K], Aguda J A, assiduonsy

gtaLed o folloses:

“The Conslitizion is the Suoremes Law af the Tand ancd
it is mesml Lo sernee oot enly this peoeraticn b alsao
corzoratons yoo tusooril, I cannot be allowed o be a
ifelees mauscum picce; on tbe olher band the covrls
raat contimus to oreatae growlh and development of
tae Stare threueh it In my view, thwe Erst task of a
court when called upon to construe z2ny of the
nrovizions of the Constitcfion iz fa have a sober
obreciive appTalsal of the general canwvass upon
wmich the cefzis of “heo constufutioral prehire are
painted. 2t wil be domg violenice to the Corstibation
to take a wardicnilar prevision and interpret it one
way, wihich wil destray or mabilate the whole bass of
the Corstituticr, whon by a different construactien
the beazty, cahesior,  integrity  ard  heslthy
development of the State, theough the Conslitation,
will bo maintaired, We mnesl not shy awsy from the
basic fact that whilst & perticular constructon of a
corstinitonal provisior mweay e abls o omeet the
deman:ls of the gaoiety of 4 certrin age, zuch
carstraction zay 2ot meer thess of a later wge. In
e, the cveniding ponciple must he an
acherenice o (he gerersl pizlare presconted by the
ConstClolion, 1nlw whicn cach individual provision
muost it 1 ordes b maafneiain, in eszential details, the
profure of whiel: the fremers could have nainted, nacd
[lzoy Eren fuced witlz cireumsiances of toeday. To hald
otherwise wowal be o staltily the living Constitution
i its growtlh. It sesms o me that a stultification of
the Conztitntizin mnst be preverted if this is possilble
withient doing exsreme vinlence to the Tanmiaps of the
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Consrtiturion. [ gongeve il thal (ke primsary duty of
the judges Is 10 make the Constmtion grow and
develon in ordser 1o oot tle ust demands and
aspirations ol an cever developng sociey, which is
prart of the wider snd larger hunian society governed
by some acceptable concepts of bounan dipnigy.”
The [nterpretation Act f/Cap 01:0<), Laws of Botswana is
relevant in the intecoreration of the ConsGbtulion, as

gleaned from the Long Tl of the sadd Act, which posits

as tollowrs:-

"‘_.FLn Art 1o provide for the interpretation of the
Constitution and viber cnactmente.”
When interpreting legisiation or Acts of Parliament, the
foundational premise is 1hat all laws sarve the public
good or public  interest.  Jeremy  Bentham, a
philesapher, jurist and propensst of the utilitarian
Jurisprudence, also lermed “Felicilic Caleuhis® in his

piece titled "An jntroduiction to tae Principles of Morals

and Lepislation” (1785, propounds that manXnd was

10



governed b s soversign motives of “pain® and
"vleasure”, He thoorised Lt any object to be achieved
traist  henceforth  produce "pleasare”,  “good”  or
‘happiness™ snd must prevent the happening of
“mischief”, “pain”, “evil®  or “Inhappiness” He
cancluded that tie objecl of all lepislation must be the
*greatest navminess of the greatest mamber.”  In thiz
conneclion, Section 26 of our Interpretation Act mimics

L

and embreces Bentham’s theory in the fallowing terms:-

"IE, Every spzoimzent shall be deewed remed:al
and [or 1as oublic good and sheall recejve
tair ana losral consiracizon as will Lest
airain s olject ancording to its trus intent
&o1ed sl

T3, Benthaor's il terianismm s arther rellected in Section

26 of the Conscdtusion, which spells out such theory as

[otlonwra;

a6, suojecl e e prowisions of  this
Copstleton, Parlinment. shall hove Dower

41
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to malc lmes for the peace, crder apd good
governmer.t of Botswsina,”

Accordingly, this Court shall internrel our Corstitution
as 2 living and dynamic charter of propressive huonamn
rights, serving the past, the here and mow, as well as

the unborn constitutional subjscts.

Ir. congtruing the Canstioutios, T will 2ecord and give
meaning and interpretation which wouid ronder ot
effeclive,  The Constitution, sheuld s be ghven a
generolls construction, whwh wil oot unjustifiably

erode  civil liberiies, See, CLOVER PETRUS &

ANOTHER v THE STATE i 9s4| BLRE I4{CA). A

Constinuiien ought to be interpreted according to the

imperatives of the prevalling socio and political context.

For purposes of ascertaining the true meaning of words,

a court should mot look av the lleral meaning per se,

42
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vt shoeld consider tzeir selting, the cortext in which
the words arc 11sced and ihe puarpose for which the words
are infendsd.  Move classical linguishe formalism, is
thus cii-ﬂc:mlra;'ud. oLy conneetion, see TIRO v THE

ATTORNEY GENERAL (2] [2013] 3 DLR 490 [CA):

SECRETARY FOR INLAND REVENUE v BREY 1950 (1)

SA AT (A anud Bchreimer J A% minotity judgment in

JAGA v DONGES: BHANA v DONGES 1950(4) SA 653

(A, which authoritics advocale for a fextual and
comtextual mode of construction, 3ee alao Seation 29(1)
of  Lhe Interpretation  Act, which emnbraces an
interpreiation of an Act, as A ha*:'m;:mimus wlole, which
thus recognizes reconcilialion of seemingly conflicting

and incongnious provisions, if any, in an enactmmant,

Our Cowrls wre Turther enjoined to have regard o any
relevant mterzational treasty, agresnment oo conyeriiion,
as slated o Section 24 af the Intorprotation Act. It s

47
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Further useful and pertinent Laat demestic aws are to
be interpreted oA manuer that does not conflict with
Butswuna's iniernational ocolignlions,  See, DOW v

ATTORNEY GENERAL [supral.

Where a partiouiar provision of 20 Aot s challenged for
mvalidity or unconsutation:ity, the starting premisa is
the presumption of wvalidity or constituliozality,
otherwise captured as criia prassumuantur Zite esse
acta, which werbalizes that oficial acts, Iaciuding
enacted laws, are presumad oo be valid and will where
possible bainierpreted to be lawbol and effecrive, Unless

the contrary 12 shown. =ee, KGAFELA II AND

ANGTHER v THE ATTORNEY GENERAL & OTHERS
(2012 1 BLRE 699 [CA), &t page 714 [E-G) and
RAMANTELE v MMUSI & OFHERS CAHGB-104-

12{C A).

34
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He who alieges such anconsiitauonality of o slalutory
prrovigion bears tie cnas of proving same, on | balsnce
of probaoiites. Whare rights and freedoms are
constitutionally conlerrod oo persong, Aany derogation
fro gueh: rights anc Sresanms ought 10 be narrowly and
stretly constracd,  To justily sach derogation, o is
mcurnhent dpon L uastinier o prove that the measures
adopted sstisfy & perticuisr public imperative or
objective  and  furtper lhsl such 2 messure  is
reesorzbie, within our democraiic dizpensation, Sce, R

A ——— — T R i e —)

JUSTICE, LEGAL AND PARLIAMENTARY AFFAIRS

1G95{1] SA 703 per Cubbay CJ and ATTORNEY

GENERAL AND ANOTHER v NALCPWY [2016] 2 BLE

521 (CAl.

g, | shall start with The “voud for vagoaencss” submission.

43
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VOID FOR VAGUENES

e = —_— o

Itis the applicant’s case tnat Sections 164a) and (c} ard
165 of the Penal Code shouid oe stnack down as
uneonstiizhione] dise to the vagueness of the saad
sections, particulariy with respect (o the meaning of
“carnal knowledge” Ysgainst the crder of nature”. In
respunse thereto, it is the Attorney General's contention
that the words used are clear and rot vague and that
threy simply mean “anel penetraiion”, as defined by the

highest court [Court of Appeal; in the KANANE (s11pta).

The vnid for vaguencss ground s a component or
dertvative of the princins ol legality, which s
mizltifacetied, oo prupeses of (his judgment, we shail
confine ourselies o lhe speciic ground of - voaid for

VARLEIIZSES,



£5. As a starting point, the law mabker, o crafling and

B,

erimcting Jaws, must speak witz reststible clarty,
laeidity and certzinty, Suck public policy imperative is
informed by tbe natcre of law, which is an edict for
gncioral regulation. TFor A subject 1o dahee and iashion
his conduet 1 sy witn the law's normative repertoive,
ther the law must be olear and certain, Withour clanily,
precigion and consistency, the law lacks predictability.
For example, how ffoes a porsos condiict and arranpe
his/fher affairs; =xercise his/her rights and incur

linhililies erd obligaiions if the law i3 vague, [ ask?

Lord Dipuocks dictum in BLACK-CLAWSON

_— ==

_—_———— e e ——_—— T . T — =

[1975] 1 ALLER 810 IIL] a2 p836 is relevarnt, as follows:

*The acceplubility of the ruls of low =2z a

constitullons, orhelpic reguares that a citizen, nefors
commnitting himsclt to any course of otan, shaald e
ablz to kawew 1m0 advance wlhiat arc the legal
consogqueices tat will Iow from @ Where {hose
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CONSEOUenses ate reguealed by a statute, the soorce

of that krowledge 15 what the starole savs”
Under the veid for varuesnszss doclring, a vague law 1s a
viglation of due process nr the nale of Inw. 1t iz on that
basis that when a court s seized with an interprelation
of a seemingly vague penal prowvision, iU El.d':'_ﬁptﬁ an

interpretation taat favours Iherty [in favoram libertas)

af the individual. Sece, 8 v VON MOLENDORFF 1937

(1] SA 135 (T).

Void for wvagueness mey corie up from diferent
perspoentives,  Firstly, it may be vapae :f the scope and
upplication of such law is unclear to an ndividual ie.
whatl persons are regulated by such a law., The other
mstance may arise with respect o wiiat type of conduct
is prohibited. It is not intended trat such examples are

exhauslive,

G
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The principles of legality, which form part of the
foundaiional values of our Constitiion, are recognized
urzder Section 10 of our Constiletion, Foo the present
purposes wnd wdpndication, Section 10(8) is pertinent

and for completeness, same I3 cited below as follows:-

gielly Mo person #hall e convicted of 4 eriminal
pifarcr urless that offence is defined samc
tne penally thersfor 12 prescribed in oa
written law: Iny cronlasis)

Provided that nothing in this subsection
shall proveat @ eourt of trecord [fom
puishing ary perscn lor contemnpt of itsel?
notarihstandicr that the act or emission
conslitutrg the contzmpt is not defined
a written law anc the penelty therefor is oot
B0 Drescrined,”

In order Lo avoud oo lentacles of th{:_'mi.:‘] for vagicness
dectrine, whnat is reculred.-in the law, 15 certainty [1us
certum princiols) and po! perfect Jucidity,  In other
words, the doctrine of vagurness doos nol roquoe
absolute cortainty of the laws, Ses, AFFORDABLE

49



MEDICINES TRUST AND OTHERS v MINISTER OF

HEALTH AND ANOTHER 2008/3] SA 247[CC), where

~gcobo J said: -

“The doctrine of vagueress is ivanded on the rale of
low, which ... 15 & fnundstional wvalue of cuor
constitubions: demuycraey. It recuives that laws must
Le written noa clear and acceszible mannar, What is
recoired 153 rezsonable cerlainly =nd not perfest
cidity, The doctrine of vageerces dass nat reqiine
ghesolate cestainty of laws, The law must indicate
with reasonable certainty (o 1kose who are Gound hy
it what is requived of them so thal they may cepilate
their conduct accordinzgly. ®

1. Under this vold for vageness doctrize, T can do no

betler than cite the seminal pronouncements of

Thurgood Mearshall J, in GRAYNED v CITY OQOF

ROCKFORD, 408 U 204 (1972 where he stated, with

remarkable Iueidity and guste as follows:-

"Il 12 a basic princine of duc process thar an
ensclment is void for vapieness ilics probilvriorns aoe
net clearsy cefined.  Yapie laws offend  several
imposrant vaiucs. First, because we gssume that a
man ig free o stecr borwoen lawfial and unCmwdul
conduct, we (hsisl lhal laws give the person of
ordiary ntellizerce a ressomable opportunicy o

il



Lnaow what is prohiliies, so thal he may acf
aceordingly. Vagile laws may trap the innocent by
not providing Zair seavning. Secand, if arbitrany and
discrimiritery eaioreement is to be prevenled, Laws
must provide ezplicit standards for those who apply
to them, A vagme law Impermissinly delegates haszic
paicy matterz o policermen, judges, juries oo
reaoluliom oo an ard hoo hasis, wAth the atendant
danpers of arbirra~y arel discriminatory application.™

92, SBection 1H4(a) croates an offence of having carral

93,

ek,

knowledge of azy person sgainat the order of nature
wheroas Section L6d(c) is directed townrds those who
permit another person (o have carnal lnowledge of him

or her againat the order of naturs=,

2

The Peaa. Cods doss nol define whel iz “camal

knowledga® a1id “the ordry of nato-e®.

[

Ax = matter of genersl proposition, 1018 prdent and
logizal that words uscd 0 oan cnactment, should be
defincd in the same piece of epizlation. Where there are
o definiLi::.ms:, the coust as final srbiter, may provide a

delinition.

5l



95, The importance of a court-given definition canhot be

G

ignored hecause courts arc sources of law. The courts,
as functionarzes within ouar apen justice system, that
submeribe  to, amenagst  others, openness  and
trapsparency of judicial processes, andfor  the
publishing of coart decisions or law reports, are sources
of law. Examples jnon-exhaustive] of where courts
make law are thus: wlese the spplicable statute has not
rendercd 4 definiton to gnme conduct or fransaction;
secondly where there is a Tacuna or casus omissi in the
Act and thirdwy in the developnient of comroon law,

According te Lord Denming, in the “Reform of BEouity”,

Law Reform and Lew-Making [1933), “the judges Zo
every day maxe law, thougs it is almost & heresy to =say

1n

=0

In the case of GAOLETE v STATE [1991| BLR 335 {HC),

“rarnal knowlecge™ was defines by the court as "sexal
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YR,

a9,

intercourss”, and "rze order of nature” was defined as
“anal sexnal penciraiion.” The same definitions were
cinbraced by the highest court of the land in KEANANE
v THE STATE ciicd supra per Tebbutt JP and this couart

is thus bovnd by such definilion,

O thet besis, the provisions of Section 164 {a] and {«)
Are oot Yague, having regard to the definition aceorded

the==ta,

THE EANANE DECISION

The KANANE supra) cecision is the respondent’s buoy
and rumpeatd. Hetee a studious interrogation of the

case is inevitable, The brisf facts were as follows:

The appellart, an adult male, was in March 1993

charged with comrstting an "unmnatural offence” with

£

snotker adull male verson, contrary to Section LG4} of
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the Penal Code [Cap CR:01). Alternative to this count,
he was charged wita commetiing an indegent practice,
confrary to BSectinn {67 of the Penal Code.  The
appellant pleaded not guilly to the charges. The
particulars of the oifence first count) alieged that on
A6 December 199 at Maun, the appellant permitted
one adult male to kave carna’ knowledge of him against
the order of naiure, The particulars of the alturmative
count aileged that ihe appellant, commitied an “act of

progs indecency with a namoed male person®,

100 .The appellant  sucrmitied that the  smd  sections
discriminated against maie persons ol the ground of
gender and offended against their rights of freedom of
conscience, expression,  biivacy,  assembly  and
esgoriatiorn, as entrenched in Sectorr 3, 13 and 15 of

the Constitutiomn.



131, Section 164(2) and 147 ander which ihe appellant was

charged, read as follows:

“liad. AT RRTEOIL WG —

[y !

=

(oo has carnol knowlecdpes of sny person
againzt the crder of nalurs;

o) e (1ot Televant);

ic]  wmernmits o male person tg have carnal
knowledge of kim ox lier against the
arder of natero:

e @ty of 2n offence and 12 liable to
nparmsonment for a  term notb
axceeding soven years,”

Ay male person whn, whether in puaklic or
prvate, cominits any act of gross indecency
with another meie person, or procures
Aaroffcer male persen 0 commit 4ny sct of
grosg  Indeconoy  wilh  omself o weth
Anainer mae perscn, whoether 2n pahlic ar
private, 1s guitlty of an offence”

132 The Court of Appeal, per Tobourt J.P. acld as follows: -

i)

b

the courts ought fo be =ive to the fast thal
conatitulinnal sights, ovgll w be evaluzsted and
irteroreted  in acecrdance  with Xitdred  nnd
sirnarly crrornnsineesl democracies;

ak coastituiional riekis ars subisel to limstaticns
comtarned  n Bection 3 af the Copstihalon,
particalariy the mihlic terest in instances whore
ko anplicable swislation 18 of public cotcern;

a5



1eh3,

104,

i) Section 26490z of the Penal Code was inkra wites the
Clonstitaton;

fd) Bectinn 167 of the Penal Code (hefore © owas
amecnded w1998 was  discriminatomy ancl
theretore ultze vwires Sections 3 znd 15(1] af the
Constiintion.”
According to Tebbuir P, al pagn 71, "carnal knowledge
against the order of nature” szt sexaal intercourse
per anns. He firter continted and determined that
nral sexiial stimulation of eiceer & male or a female by
¢ither another tnmale or feimaic amounts o gross

indecency, as envisaged by Beclion 167 of the Penal

Code.

The court further stated tnar Section 164 [after ifs
amendiment} wes gender newiral and therefore it was
1101 discrrimiﬁamr}'. In canchasion, the following words,
al page 80 of the court are pertinert and [ reproduce

them:-



Tt 1s nof mecoszacy for this oot to cxpross amy
opinion as o wasther the social mormes and walies of
the people of Dowwena as o the guestion of
hamosexualily wre couservarive ar liheral. The Court
has o evidencs of =itwer.  1t, however, docs have
indications brlere il taat the ime Has not ver arrivec
to decritoinalizc homosesasl practices even betiwasn
corgonting adcts roeles 1t arivate,  Gay men and
warnen da nod represcn® o gronan ¢r class which at
this sitoge has bees: shewn to sequirs protection
urder the  Ceoostitudion.” ity underlining  for
emEplasiz porposel.

105,40 interrogaiion of the aforestzoed dictum, plaindy
reveals that az at the tince of rendering the Eanane
cecision in 2003, the Courst of Avpeal was of the view
that the time for decriminalising homosexual practices
betwean twio 0r IILOT L:ﬁ:un&'nnti:]g achalts, in private, was
nol ripe. Obvieusly, the highest court lefl oul a windowr
of cpportunily, whenover the imperatives of events and
clrcumstaneos  Were  f2pposite anc  conducive,  to
decrirmitalise same, [ i1s the applicoant’s ang amcicus’
case lhal fhere has beex a materiel change of
circumatancss  =inos ‘he Kanane decision  was

=X



rendered, and therefore sex betwern males and males

sheviald be decriminalized.

136 The impugned provisons are under attack on the
grounds that they vinlate he mfight o privacy, liberty,
dignity. that they are discriminatory in effect and as an

ternative to the discriminatory argiiment, that they

amount to nbuman and degrading 1reslment.

THE RIGHT TO PRIVACY

107 Privacy is as old a5 mankind. WEat 15 considered to be
private and thus legally protectad differs; acenrding to
era, the scciety and e indvicusl, Peivacy is therefore

context based.

108, 0n a brief historical context, *he following is worth
mentioning, with respect o privacy. The King ol

Hummurabi, of ancient Babvlen, ntroduced his “Code

af



nf Hanuwnverah?™ ot 282 lews in 1754 BOC, which
comtainged a paragrapn against the ntrusion into
somnecne’s horme, [ the some vein and breoth, Marik
Tulliue Cicero, o Foman steteran, ovator, lawyer arcd

philasapher, swated:

"“Whal more sacred, whatl more sironply guarded by
every moly locling, 1han a man’s home®.

109, Willisur: Blackstone's Cormoren<aries on the Laws of

Engiand, Sook 4, Chaoier 16, proclaimed that a nian’s

horme 2= his costle and [oriress as follows:

“And he law of Fnglerd has so partoalar and tender
a rogard to dhe immurcity of £ mean’s house, that {t.
stiles it bhiz castle, and will never suffer it {0 e
wiolated switl imcnnity .’

110, Biblically, privecy iz explaincd aster Adam and Eve had

eaten the fruil of 1=o aee of knowledge as follows, “thr
cves of both were opeined, and they imew thet they were

naled; and they sewed hg trec together and made

a5



111.

112,

themselves aprons.” See Genesis 3:7 (Revised Srandard

Version).

Jurists Warren 5.0, and Brandeis LD, in their path

hrealdng article, aptly titled The Bight to Privacy

[puablished  in the Harvard Taow  Review, 1590),
subimitted ihaf as pelitical, social and  economic
changes oceur in Lhe soviely, the law has Lo evolve and
Create new rigihls in order o mest the demand of the
society and ensure full protecticn of the person and the
property, They polgnantly contended toat the righi fo
privacy can be defined a5 “the rgit fo be let alone” {Vol

4 Mo 5 at pages 193-14948),

Accordmg to Black's Law Dictionary 1196 (6% ed 1990),
privacy has been defined as the nght (o live a life of
seclusion, the right to be free thoim Jnwanted publicity,
and the right to live withou? anwsroanted interierence

by the public in maticts wilh which the public is qot

&l



113,

necessarly concorroed. Such crocial decizfons may
concern rohgious Zaith, poliical affifation, intimacy,
gecrocy, contrel of personal informmation ele. As
highlighted  above, privacy’s concrete form  differas
according o the arevailing socicial characteristics, the
econotmic and cultural environrent. It means theretors
that privacy must e inferpreted in the light of the
current ers and contest. Tige all Amdamental rights;

privacy s a gqualified Lhume= right. See, Posner RA.;

The Kight o Privacy. Goorgla Law Eeview, Vol 12 No 3

1978) 0,400,

Privacy is gasenilas Lo who we are as human beings, It
gives o parsott soace fo be himsellherself withouat
Juelzment. It allows 2ersons to think ifreely wathemt
Fivdrance and ig an important elament of giving people
nersonal awtonomy smd confrol over themselves and
tnnge whe wnow what about themn, See, Salove D J,

£,
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Kothing to Hide: The False Tradeod Between Privacy

and Sccurity (Yale Unnversity Press, 20110,

JAg a matter of generzl proposition, provacy, private life,

honeur amd nage of people ere inviolanie. The right to
privacy is multfacercd and nralid pronged, hence it is
arn arcduous task 1o deline privacy. However, such facets
of privacy cun only be unearthed and determined on a
case by case basis, Privacy may relete to one’s physical
hody, [physical nrivecy). It may also relate to his/her
peracnal information, ovherwize werred informational
privacy and lasily the privacy of choice. A fow lypical
examples will emplify bt simaplifv privecy: for example,
A person's nght nof <o he arbitranly scarched by law
enlorcement agencies; a voler's poitical privacy relating
to his/her secret volte and/or a nerson’s Tight To choose
a1l intimare o lile pariner, The hegt thereof 15 non-
exhaustive,

6



11%.The right to privacy s entrenched @t Section 3ic) and

Section O oof

our Constilution.  Sectiom (e and D1

provide as follows:

3.

a1

Whereas oveny person in Holswana is
caiillsd o the Lirdamental rights and
Ireedorns of 1ne mdindaal, that 15 to say,
the rght whatever his or her race, place of
origiry, poldesl opiniens, colodr, creed o
zex, but subqest w zospect for the rights and
[reedoms ol cilwrs and for the public
inirrest lo cacn z2nc all of the [olowing,
nemely —

(o] Protection for the privecy of hiz or her
hameae and gptheor otopery and fram
denrivailor of  property withour
campapzatian,

Excepl with lus or ner cwil consesnt, no
persor snall be subkjscled to the search of
hiz o her porzon or his or her property a7
the entry I orlers on fis or ner pramises,”

1 16.A1 face value, chne 18y o2 tempted to postulate that the

right to wriva

i
.\.-1|l

underacored Dy Scction 9@ above only

relafes to protocton against 1ie search of his or her

porsor,  property, of entry by others on hig/her

f3



premises, =ocn a linear and face value interprelation
runs foul to our cherisaed generois, purposive and
coniext orientzted toade of constitutional
interpretation. Furthermore, such a mnarrower

conastruction will thus whitile dovmn Bindameenta righfs

(= 117 . Theright to privacy, under Sections 3(e) and 9{1) thereof
1s thus multifaceted and muluprenged. [ am fortified
thereol by the case ol KETLHAOTSWE AND OTHERS v
DEBSWANA DIAMOND COMPANY (PTY¥) LTD,
CVHGEB-00I160-07 per Lesetedi J (as he then was)
[anreported, delivered on 27 September 2012). See also
a acholarly article by two professors Balule T.B. and

{itlhogile B Belancing the Fight to Privacy and the

Public Intersst: Suarvellance by the State of Private

Communications or Law LEnforcenaent in Botswata.

Statule Law Review [Oxford Unidversicy Press, 2015].

r



113, The right 1o privacy, it is cominen eallst, 18 0ol
absolute, Througn reverse avliogism, any entitlemnent
to privacy 1s what remaing afler the Jaw has siphoned
out fron: the wholosmme baskel of provacy, through
aperpiable limitations, Section 3 and 2] is what the

lawr arrogates Lo Siself in the following tormes:

ry S
e oronizions of this Caapler shal. have
effect for the purpose nf affording protection
2 thoze rigmts and fireedams subject to
siich crations ol that protecton as arc
contained i thoge  growisions, being
iimitallons degigned te ensure thal the
eryoyvinent of the said sichits and {reedoms
oy_ary individusl docs not prepudice fhe
righis and freedoms of gthars or the pablic
irierest

2] Nething containsd in or dane unsler e
snlthonily of anw law shiall bhe held o be
reonsslens with or i conilmaventorn ol this
woclion Lo 1loe cxtent that the law in
guestion molies provision —

[a]  thet iz remsonably rcanired in the
intercsts of defnes, public safety,
plode ozder, publhz morahly, paeblic
Luezlll, town snd country planning,
Lk covclopmenl soid atilisation of
minecrai rescurces, for the puwpase of
Iy CCOTISUS OF 1 order to scoure the

b3



development o1 aulisaliomn of any
properiy for a purposs henelicial to
Jbe oormnnnziny

] toart is reascnanly cequred for the
purpose of prodecans the nghrs or
freedoms of other person;

fer  towt suchories an afficer or agert of

1ae Government of Botswana, @ local
sovarmment  Anlthoanity ouroa  body
corporate =stablished by law for A
pubiic  omrpese o enter on the
prefises 0f any porson in arder o
insnect those premises or anything
thereon for e purpose of any tuor
ratc o duty or in order to cany out
worle conncetod wath snoy property
that 1w lawally on fnogse premoses and
that BSelorgs to that Governomet:t,
authoriby or body corporate, as the
SEse Ay b or

] thal avthborses, lor the purpose of
enforcing ‘he judgment ot order of a
cousl m oany civl procsedings, che
seAarch of any person or propecty v
ardes o & oIt or AUTY UpoL ary
premisza by such order; and excap: so
far az tha’ ponsion or, as the case
may be, any-aing done undeor the
atthori'y  ithercofl i shown nei be

reasonably justiliakle ina democrartic
socnely. "

119 Any interference with the right 1o privacy mitst therefore

be done under the aegts of somae Jaw,; thel it mast be for

oy



120

purpeses of protecting the rights fsted in Scotion 902 (=)
and (h] a=nd lestly that such a limitation must be
reasonably justifiabls in a democratic socisety.  Any
limitation nol covered by fhus triad of Lmitations will not

Fass congtinational muster.

Av an internabional panc and sphoere, the hrded vghe
to priveacy is 2 cherisied findamental human right, The
United Nations Declaration of Human Rights (1948), at
viicle 12, posils thal “no one shall bo sabjected to
arbitrary intericrence with his privacy, family, home or
corresponcenos, nor o oaltacks cpon his honour an
repulation. Fveryona has the ripht 1o the protection of
the law against suck interference or attacls.” Similarly,
thee Imternational Covenant on Cvd and Polibical Rights
[1966] a: Artcle 17 siates that "No one shall be

subjected o arbitrary or unlawfcl nterference with his

[
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privacy, farnily, home or vorrcspondcencg, noro fo

unlawil attacks on his honour and reputaiion.”

121. The right te privacy is also incouded i

(&) Arice 19 of the ried Nailons Corvention on Migzani
Workiers,

(b]  Article 16 cf the United Maticos Coovertion on the Rights
ol the Chilc.

fc]  Article 10 of the Africar. Charier on the Rights and Welfare
ol the Coile. :

id]  Article 4 of the African Union Poneiples s Frecdom of
Expression [the rigls w0 access Informaticn).

] Asticle 11 of dia Amearicap Convenilon on Human Righis,

if]  Article & of the American Declaration of the Rights znd
Duties of MMan.

(&)  Articlas 10 and 23 of ‘he Arab Charier oo Human Righits,
(hy  Article 21 of the ASTAN himan Rights Neclaration; and

i) Article 3 of the Eurcpezsn Convention ent Humean Riglics,

122.The constfutional right to privacy protects the liberty of
people to maie certaur: cruclal decisions regarcding their
well-being,  without  cosrcion, intimidation  or

a3



interfercnce, from any dircoiion, be it governmendal or
otherease, I ne Indian case of NAVTEY BINGH

JOHAR AND OTHERS v UNION OF INDIA, MINISTRY

OF LAW ARND JUSTICE [Writ Petition MNa. 76 of 2016,

(Supreme Couartl, tae case in which Ssctionr 377 of the
Indian Yeral Code, dealing with sodoomy Jaws, was
struck down sz unconstitalional, Melholra J, at page

33 para 16.2 dealt with the right to privacy as [ollows:

“Tlie tighi to privacy bxs now becn rocognizsed to hs
arnn Trssic past of fhe ripght 1o life and personal
libexty undear Atnicle 21,

Sexual orientation 1s & ‘nnate part of the identity of
LGET persons. Sexaal orentation of & person is an
esaential atirbue of prvacy, s core protection liss
Al the core ol Fancamentzl Faghts puaraniced by
Avicles 14, 5 ard 22, The righat to privacy 13 Lroad-
based and pervastve under our consttetional
scheme, and snoompassas decisicpal autonomny, o
cover vimard/f parssaal decigions and preserves the
satcrily of the orivaete sphere of an indibridued. The
mipht o noivacy 1a not sumgiy the “right 1o be ot alone”
and baz traveled lar hevondd that satal concept. It
now Fcomporabes the ideas of gpatisd privacy, and
demzsonal privacy or privacy of choiee, T exlends to
the zight o male fardamental personal cumeoes,

nchading these rejating o intimate sexdial conducs,
withoar gcaatranted Sare interference ™

i ———m s



123, Justice Chandrachud, still 1z the ssme case of Naviey

Singh Johar cited supra, profoundly remarked, with

refreshing clarity and emuditiom, thal i matters of
personal intimaey and sexaal crierntation; lhe State has

no role to play, Ee posired thar -

"The chowe of a partner, e oesire for persona:
intimacy, and tar vearring 1o ard love and fulfilment
in human eelagllonships aave wnaversal appeal,
straddling ape and time. 1o pretecting consensilal
mtimaries, thes Jonsitition adoprts a simple
principle: the Stale has ne busiress to intrads inta
theze porscna’ maticrs. Nor can soolefal nofions of
heteroncrnativity repdlate constitaticnzl lUbertiss

baged ot sexmzl arientancn.”
124, The Constitutional Cowrt of Souch ﬁfric:él, in NATIONAL
OALITION FOR GAY AND LESEIAN EQUALITY &

e e e —— —— —_— i — e ——

ANOTHER v MINISTER QF JUSTICE AND OTHERS

FO99{I1) SA O (CC), addressed the issae of privacy in the

following terms. -

"Privacy recognises *hat we all bavs 3 oghi to &
sphore of privarc intimacy snd aatoanmy which
adiowrs us 0 eslablish aand  nmurtare humesn

s



relaticnsnips without inlerfersree fom eaiside the
cornminily. The way in which we give expressica to
aur sewuality is al toz vorc of this area of privete
intimacy.,  If, in exprussing cur sexulality, we act
consensually znd wilboul narrving one another,
invasmon ol {aal Jreciney W&l be o breach of aur
privacy.”

125 Arhilrary Inirasion apen anothers solitade or private

affaire is highly offensive sugd thus an tnwvasion of

prvacy, In the case of GRISWOLD v CONNECTICUT,

381 U749, 533 11305]; the US Supreme Courl struck
down a statute forbidding married adults fvom using
bBirth control and the ralio of the case being that the said
siatale violated the senclily and privacy of the marital

bedrommn. In LAWRENCE v TEXAS 539 U5 558, the

US  Suoremme  Coust siruck  down  the  criminal
probibition of homosexual sedomy as it violaicd the

right to privacy.

J—



226,10 15 the applicant’'s case fhat Sections 164(y,[c) and
section 165 of the Pesal Code irooaar end infringe upon
his privacy in that they criminalise consensoal sexual
activity with his preferred parnner, who s an aduli, He
asseris that it is not the business or mandate of the law
o regulate consensual sexual activity between two
consening adulls, expressing and nurturizg their love
to each other, within the secluded comines of their

bedroom.

127.In my wiew, the attecked provigions, ithpair the
applican®s right o expross his sexaulily in privats, with
his preferred adull pariner. The applicant has 2 right
tp a 5_];:-?1:‘,1'{: af privale intmeacy and auronomy, which is
not harmful te any person, particoudzrly that it is
cansensnal. There s o complainaznt/victdim in ched

regard.

Ta.



1285,

124,

I will now address the tight Lo lverty, digonity and

aquality.

LIBERTY, EQUALITY AND DIGNITY

A man/worad) is knows by the company he/sne lkecps,
Liberty, equality and dignily are zssociable friends who
hobnob in close proximity, and are thus intricacely and
harmoniously related. ‘The sald ‘riumvirate is what
forms the core velies of ovr fundamental rights, as
tabulated and enfrenchad in Section 3 of the
Canstitution.,  Frofessor Susanne Baer, refera to the
seid  triad  as  fundamential rights iriangie of
sonstifationalism.” See, Dignity, Liboriy, Equality: A
Fundamenlal _Rights Triangle of Constitudonalism
Untwersity of Toronto Law Jouraal, Vel 539, Tesue 4 pages

A17-168 (2009,

1



130,

131.

132,

L33,

Section 3 of the Constitiiion is the overarching scotion

lhat encommpasses all fandzrental haman rights,

According to the applicant, the immpugned provisions of
the Penal Code infringe upos: his liserty, dignity aod

equality; and sarme are alira vires the Constitution.

On liberty, it has bean avereed by The applicant that his
right to chonse his preferced intimate sexual partner is
mdringed by the criminalization of sgxal inlercourse
per anum; which is Lis ozly mode of zexual intiroacy.
Such criminalisation, accordizg to him, undernnines his

individual autoiomy.

He further sulbmitted tha: the said ssctions imjpair his
right to digrigr, which iz key and essential for a
meaningful existence and which s also an nlepral part
o1 his personality. de argued that i is oo for (he Stale

ta choose or arranigs the choice of & partner, buat for the

74



134

135

parters o choose therselves, and that there is o

reasonable justficatinn to have such penal provisions,

It iz the amicus™ casc that the impugned sections are
aso niscrintnatery, in effect, (indirect discerimination).
In amplificeton, learred counae]l Mr. Rantao has
submitted thai segual intercourse per anum, is the
appiicant’s only mode of sexval expression and thus
denying him Dis only node of sexual exXpression, is
discriminatory i tmal Lo hﬂternsgxuals are permitred
the right to semnial exasession 19 a way that is prolerred
by them, and sach egaates to a indirect discrimination,

fournded on sexua’ orientation.

Accaordioyg o The amlens earies, the eritninalisalion, as
aforestarec,  peroeicates  sligma and hostile
discriminatien against the extire LGBT persons; since
any lond of zesmal intcrcourse 11 the caso of sach

persons would Do considered s crime. The sald

e



criminalisation a_l_c;p has negative hiealth eifects on LGBT
counrmanity dn thatl the ampugaed provistons,, which
perpetuate stigma and opprobrivm, disguade the LGBT
from accessing healtn [reilities, and that even when
they attend and visi! health facilities thoy are shunned
and/or attended to with contemnpl and disdain; and
thus making it hard for them to access vital messages
about safe sexual concuct, essential i the age of

[TV f AT,

RESPONDENT'S CASE

136.In answer thereto, the Attorney (eneral has submitcted
that the applicart Is a “ory caby™ and that he 12 ree to
engage in =exual activity s lozg as it 15 nof sexlal

INterocourse per ai1us.



137. Trig the respondeni’s pasilion thar Sectinns 164 {a) and
[c] are rolt dizcriminatory as they wre of equal
application to &1l sesaal preferences, and that Section
15 of the Constitubtion provides limilations on the
ceyment of fundamental rights. Curiously, the
respondent has  not  pigeon-heled  the  applicable

himitation o the applicant's asserted rights,

LIBERTY

£

138, Toe right to liberty, as gnarantecd ander Section 3 of
e Constilution is malii-faceted. Specifically, the Sght
agserted nzredn i3 tho pight to choose a sexual or
intirnete  pariner, otherwise refercnced sexual

Al1TOTLOOTY.

159.In Lhe case of PLANNED PARENTHOOD OF SOUTH

EASTERN FA v CABEY, 500 1.5 533 (1391, the U3

L



Supreme Court, per Nennedy J, noid that matters of
personal intimacy end choice are cenilral and ey 1o
personal libersy and autonciny and that @t is not the
business of the law 1o chonse for a person his/her

intimaée partner.

140.In NAVTEJ SINGH JOHAR & OTHERS [(suprza Misra

LI, poignautly asserts, 2t nzas (42, as follows:

“The sexpsd stczomy of an mdividual to choose
higfher sexaal pattner is an irmvaslanl pillsr and an
insegragable facet nof indhadeal Eberty, Wher the
libarty of even a smpls person of the societwy iz
smmothered  wodder  some wagus and archivael
atipulatica that 1 15 apairs the o-der of natlure or
unider the pereanticas that the majorily population is
peeved when such an fodividus exercises bhis/her
likerty, desnite fthe fwol hal the sxersise of sach
lilzerty is within the confines of his) hes pervale space,
then the sigmature of life mrelts and hving becames a
bare subsisfcace and resiltaoty the tandamental
ngnt of berty of suck: an incividoal 1= 2bndged

141.A3 a natiozn, there 13 an ardenl need o respect oar
diversity and plurality by bet:zg tolerant to minonty

views and opinlons. We nesd not te too prescriptive

T



and i1y to cajole people into becoming who and what
they are not. Personal auteromy on matters of sexaal
preference anc choics st therefore be respected. Any
crimzinatisation of love or fnding fuliilment in love
dilutes vomnassaion and telerance, In this connection,
the powerful words of wisdom from Jimmy Creech, a

Lndred Methodist Pastor, found at {(Waw.arc org) are

pertinent, as follows:

“Sexrality s o owondoriul gt from God. [T is moze
than garitsl bekasvior, Its the way we cmbaody and
sxpress oursclves in the world, But we cannot love
another parson intimalely wickcur embodying that
Tove; without unsing our bodies 1o love, And that does
involve gerital behawicr, SBexasl love is for the
suronse of giving and receiving ploasure with our
mast intimate partaer, TYis a mesns of deepening
anid strengloringe the intmate union that exsis.
Thizs can only be Lealthy and gaod if our bohavior 1s
congistent with who we aoe and with whom we love,
and wher we arc truc {0 olr own sexuiality and
orientarior.”

142 Sexual oricniadion is mmate Lo a human being., It is net

a fashion stalernent or pesture. It i3 an important

-1
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atiribute of ane's personality and ideaeiny: aesoe all and
sundry are entitled to compleie autonomy over the most
intirmate decisions relaiing o personal hfe, inceluding
cholce of a partner.  The right to Jdberty therefore
CHCOmpasses tae right o sexuval actonocmy. Sse E

Cameron “SEXTUAL ORIENTATION AND THE

CONSTITUTION: A TEST CASE FOR HUMAN RIGHTS

(1993) 110, SALJ 450,

143 The tight to liberty goes seyond mmere freedom [rom

physical restraint or delenlisn. It includes and protects
inherently private choices, free Jrom anduae influence,
irrational and unjastified interference oy athers. See,

NATIONAL COALITION FOR GAY AND LESEIAN

EQUALITY AND ANOTHER v MINISTER OF JUSTICE

AND OTHERS (supra) and LAWRENCE v TEXAS

[supra), wherein the US Supremmes Court held that seme



sex sexual conduet helween consenting adults was part

of Mberty protected by subslantive due process,

144, Anal scxual penerraiion and any attempl thereol are

14

=

J.

prokibited and crminalized by Sections 164 a), (o) and
165 of the Penal Code. ITifectively, the applicant’s right
Lo chooss a 2oxual intimete partner is abridged. His
o1y mode of sexve cxnrossion 1s anal penetration; buat
the impugned provisiors force him te engage in private
sexial expression not according to his orientation, bt
according  to  stamtory  dictates,  Without any
equivcestiosn, his liberty has been emasculated and

abridgad.

DIGNITY

Dignity, derived frorm dignitas, means “worthv of honowt

and respect.” It iz one of the core walues of our

8l



146,

fmndarnental rights, It envisages the atate or quality of
being wortlyy of nonour, respect anc regality. According

to Immanuel Kant, in his piece titlec Groundwork of the

Metaplivsics of Morals 4: pages 434-435, dignity

“relates to humas value and the regulremeont to respect
athers”.
According to ane of 1ie grestest legal and moral

philesopners, Ronald Dworkin, in his piece titled

“‘Justice For Hedgenogs™ the title of whick is infiaeneced

by Greek poetry about a Fox and a Hedgehog, he posits
that we all descrve fo live well and /o7 have a good life.
[le articulates his overarcliing valus or thesis in terms
of e dignity, He argues (nal we must respect fully
the responsibility and right of ceck indiwidual fnclading
opursclves) to decice {or mirnszlf  herself how to malke

something valuable of his life: anc thus raferring to

L



personal cagice and autonong. [1werkin R Justice For

Hedpehogs: Harvard University Pross. 2011)

147.In NAVTEJ SINGH JOHAR & OTHERS [rited above],

Misra CJ, onodigizy, at mapge 84, tells us:

“ ... tonat life witkout dignily is like o saund that
is not boerd, Dignity soeaks, 1 has its sounds,
it iz natuTs. and harar. It is a combination of
thaaght e leeling.. ...

It has o be orne i ined that dignily of all 15 4
sacrnacnict buman right and  sans  digooty,
homan L loses ils substantial meaning,.”

148.%irby JP, in ATTORNEY GENERAL v RAMMOGE &

OTHERS [unrcnorted, delivered on 16 March 2016] at
nage 31, with remarlkable sapience, informs us as

Tollows:

“To deny aay werson his or her humanity is o deny
a1k persor: hurnan dignity end the protection and
apholding ol porsora dignity i one of the ecors
ob'ectres of Chaplsr 3 of the Constiation ...

Merlbers ol the gay, lesnizn and  transgender
community dliaengh o doakbt a small mioority, and
unaccapiable o seme on religioss or other grounds,
ot pars of <be rich diversity of any nation and are



fully entitled iz Batawanz, as in other progressive
Slales, to the constitutional pridection of their dignity.

119.0n the right to dignity, =zeo also LAW v CANADA

(MINISTER OF EMPLOYMENT AND IMMIGRATION)

1995 (1) 2CR 497, at para 33 where it was siated as

Follommrs:

"Hurmun [hgniy means that ac individual ar
pron feels scibrespect and sell-wortn, It s
corcerned with peysizal ard  psychological
integrity and cmpowerment, |[Tumsn dignity ia
harmed by unfair treatment premiscd upon
PEESONAL frails or circumstances which do not
relare 1o the ndividaal nseds, capacitics ar
merits, 1T 13 cizhaaced ‘wy laws which are
scngitive to the needs, capacities and mertis of
differert ulividows, taldng into aceount the
context undsrlymg therr differences, Human
dignity is harmed when iadividuals and groups
are marginalied, Zgnored, develusd, and s
calanaed wien laws rcoognize the full place af
all indriduals and grouns. . F

150.11 15 trite that sexual intercourse s not just for purposzes
of procreation. It eomstituies an exprossion of love and

intimacy.

B



-2 1. The impugned sectiors, in my view deny the applicant
the right to sezual expreszicn in the only way available
To hirm, S1ch a derial aod crrmminalization, goes Lo the
core of Lis worlh as a numan being, Put differently, it
violates his ‘nherent dignity and seiff-worth. All hiuman
beings sre boril iree and ogual in digniby, See, Articles
1, 2 and 2 of the United Nations Universal Declaralion
of Flumar Rights. Dignity acts as a core of a diverse but
interreated body of inaliemable rights. Human dignity
refers to the minimum dignity and belongs to every
hiuman being gqua haman, It does ool admit of any
degrees, Tt g3 equal for all humens.  See, HD v

ATTORNEY GENERAL OF BOTSWANA & ANOTHER

MAHGR-000449-15  fuareported,  delivered on 29
Septemmber 20.7) per Nthomiwa J, a case inwolving a

fransgencer, 1n woich tie Slate was ordered to chanpe

]



the gender marker on an identity doccument. L was

slarted therein as follows:

".... the State has a duty o uphold the
fundamentz] hunmanr rights o every person
and to promote belerance, acccptanes and
diversiy . witlin our constitaticnral
democracy.  This mchides falking all
necessary leglslative, admoimistralive and
otler measures to easure that procedures
exizt wherechy all Steze - izsrsd identity
docwiments  which 1ndicats a  persons
pennerfsex  refizet Lthe perscn's  =eli-
defitaed gender iderrity,”

152, Mthomiwa J continued and held that:
# the recoprotion of the Applzent’=
gander ddentity lies al ke hest of his
fundamental right to dighity. Gender
identiy constitazas the core of one's sense
of being and 15 an muegral part of a
person's laertify. Lepal recosniticn of the
Applicaat’s gender wentny is thereforc
parl of the right =2 Senity angd feeedom to
express himsclf n a maocer he fecls
pycholoelealy coroiortable with”

153, By parity of reasoning and logic, the apoicant’s sexual
orisntation, lies at the fears of kis fundamenlal right to

dignity. It is his way of expeessing his sexual feelings,

6



by the only mede availaole o hine, His dignity ooght to

be respected, wnless Iawislly restricted.

DISCRIMINATION

154,11 is the applicant’s casc that vhe challenged penal

| provisions are discriminaiory noefiect, contrary to
Section 13(1) of the Cansti*tuiion of Botswana, The
rezmondent on the other hand submits that the sadd

penal provisions are gender rewiral and are not

clscrimimatory.

i55.] have salready reprodused the ftnpugned  penal
provigions ahove,  The  issue  that  yesrns  for
interrogation iz whetker  such  provisions are

discriminalory, iz oiloot,

156.Ex Tacie, the aloresiaied provisions are gender neurral

anc app-y o all and sundry, whether male or fernale,

g7
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Howewer, the nub and subhsrance of the amicus case is
that the provisions are discriminatory n efect, by
denving him se:ﬂ.la_l cAnTessInG And grafification, m ti'_n:(:.
nnly way available to hing, even if that way 15 donied to
all. Ile submitted that heterosexuals are pormitied the
right o sexual expression in a4 way that is natural to
thern; nence the provisions are discriminatory, on the
basis of sexue]l otjentation, T was farther submitted
that rhe word “sex” in Seclion 2 of the Constitution
should be genercusly and purpesively interprated to

include ‘sexual orlentation’

137.00 the basis of the formulated rules of constitutional

construction  or inwepreiation, | bave no qualms
whatsoever in determining thatl ke wond “sex’ iz Section
2 thereof i gererously wide enough to include and

capture "sexual orientation®, az [ horehy delermine.

ha



158, The Cowrt of Appeal in the DOW (supra) case has stated
that the enumerated proucds of discrimination inc
Section 3 of the Constitution were niot henmetically
sealed, nor cast in stong. Awniasal B, at page 146[H}

neatly butiressed e poinl as Tollows:

“f do not think that the framers of the Ceonstiturion
ittterwled 1o declars in 1966, thal zIl potentially
alnerahle proaps acd classes, who would be 2%ccted
for all time br dlscimitarory lrealtrend, have been
identitizd 204 taenticned i the definition in section
15034 I do ot dink that ey Inftended do declare
{nzt tne categornies mentloned m that definidian were
Iorever closcd, In Yoo nmature of things, as farsighted
poonle irring to look inte the firhure, they would bawve
contemplated that, with the passage of tme, not only
Froups o ciasses whicn had csused concern at the
time of writing the Jonstitulon but other groups o0
clasges needing proleciion would  arize. The
categories mighl srow or change. Tn that sense, the
claszes or groups itcmised in the definition wosld be,
and in my opiniar, are by way of example of what the
framers  of the Consbfutiom  thougat  wordh
mentioning az potcutiaily some of he most likely
areas of poass:blz discrimminarion.”

159 [1 15 henceloril, detenmned that sex’, as used in Section

3 of the Constitnt’on incledeg “eexpal orrentation”. See

i)



also Canadian case of VRIEND v ALEERTA 11993° ]

S.C.F 493, which alsn expanded “sex” to inchude ‘sexuai
orientation’, To buitress and forny this amplification
and expansion of tne word “zex”, our Parltamnent has, in
its graceful and wsual wisdom, recopnized thatl thore
may be discriminatic:, al the woskplace, onoaccount of
sexual orientalion, as shown by the Employment
[Amendment] Act ko, 10 of 2013, which amendmernt
made it unlawful to ferminsg'e emplovment on the

grounds of, inter alia, sexual orientstion and gender,

per Section EIS{d].

16831t is trite that =11 laws made are Traceable o the

Constititton, spocificzlly Section 86 of the Constitution,
which provides as follows;
"#6. Suhject fto the provisions of (kis Constitution,

Pasrliament shail bzve power to rake laws [or e
peace, order-ansd Food puveramrment of Bolswana.”



16 How do we rthoerclore Luoe such amendiment of the

Rmplovment Act o the Constituticnsl digeriminaiion
based on sex? The Canstitution outlaws discriniination,
basced on aex. The Finployment (Amendment) Act
pechews discrimiatton, baszed ont seslal orlentation.
m my  view, the digcrimimalion outlawed under
Emplovment [Amendiront) Act, neatly dovetails with the
outlawed  digeriminaticn, bascd on sex, in the
Constitaton. The we fvrms of direrimination; namely
SeX ara sexllal orientaion, ate associable signifiers of a
gimilar  scope and content. The constitutional
diseriminetion, based on sex, is of wider scope and
spplication, whereas diﬂﬂrimirw_tic:-ﬁ bascd on semial
oricntalion, n the Tmployment (4 m-cn-:imeﬁtjl Act, 13 of

[

g narrower carmls, “iZexual orientalion” is thus subset

o7 comporent of “sex”. In TOONEN v AUSTRALIA,

COMMUNICATION NO. 455/19%3, the United Nations

a1



163,

Human Rignts Commiilze niled that variovus forms of
sexilal conduct, incoudizg consensual  sexiual zols
boltween men In private under Tasmanian law, were
incompatible with the International Covenant an Civil
arid Political Rights [ICPPA] and further held that the
word “sex” in Aruicies 2 arc 26 wore 1o be interpreted as
ineluding “sexual origntation”. Horswana has ratified

the [CCPR in 2000,

Having so determined, throush juriznetrics, that sexual

grientation forms part of wider definiticn of sex in
Section 3, are the two provisions, namsly 164 and 165

of the Penal Code digcrimninarory in eflect?

Chscrimination, based on sexual otierllation, as Ritherto
determingd, 18 governcd by Sections 3 and 15(1) of the
Constilufinn, [ have siready meproduced Section 3 of the
Constitution above, henee | will only limit myself to

Section 15(1) of tiie Coznsgtitution.



E_;

e

Lol Sulbjest to the provisions of sulbsections
117, 151 and [7) of this sectior, an law skall
mehs any pravision that 1z discriminatory
“eithor of isell or i s effect”™ (my
undenining]
Anal sexual intercourse is, generally, associated with
ey e, According to the applicant, as o homoseioaal
Tan, anal sexiisl intereoarse 18 his only roode of gexual
pratification and expression. Helerosexuals, according
to hin, are spailc for choice. Effectively, he subimitted
that Sections 164 end 165 completely closes the door in
fina?! ‘ashion on his face, and places unconatitutionag

burdens on him, gence the provisions arc

discriminatory in cllzct.

JIn the case of MOATSWI & ANOTHER v FENCING

CENTRE LTI [2002] (1} BLR 262 (), Ebrahim

Carstens o, on indirect discrimination, st page 266

(1, staned as follows:-

05



[i

*Indirect discriminetion s hardey o idennify, It
accurs whera an emplayer applies a mls whoci
petensilily applies noarmally o all couplavees:
bzt the  application of the rowe has a
disproporiicaake aeganve elfect on one group”
166.In the case of CITY COUNCIL OF PRETORIA v
WALEKER 199& [3] 54 304, & was held that indirect
discrimination ccours when conduoy which may appear

tir he neutral and non-discrininatory may nonetheless

result in discrimination. LEUNG v SECRETARY FOR

JUSTICE [2006] 4 HKLED 211 {C4], s a leading Hong
Kong auihority on the issue of equsl protection relating
to sexual orientation urder ‘nstances whkere the

nmpugned law, at face valas, apolied equally to all.

167 The bricf facts iz the LEUMNG case (supra) were that,
prior to the cage, the age of consant for homosesnzal men
was 21 and for heterosexual and lesbian couples was
16, i terms of the Crimes Ordinarce.  The apniicant,

a 20 year old gay man challenged the constitutionality

0



.

of the ape of consent and argluced that the Crimes
Ordinance discriminated against Iiim, hased on his

sexnal oricntadinn,

[65. The court determined that the word sex, inchaded

1649

sellal orientation. It Jarther held that although the
saltl penal provigions appoesred gender neutral, they
were discriminalory in ellect, bacausc of the negative
effoct iht}-}' sad on gay moen; particularly the continued
giipma attached 10 omosexuals. See  also,

SUTHERLAND v UNITED KINGDOM — KO, 25186/94;

Earropean Couart of TTuman Rights, 2001 and the 2006

Yopyalkarta Principles [2s uzdated), dealing with hniman

righis 10 the areas of sesual orentation and gender

1dentity.

An interrogation of the tmpugned provisions, ooy

view, roveals that the  szaid provisions, have a

substanilally greaier lmpact on the applicant a2s a

25



homosexaal, who engages only In ahal  sexual

pengtration; than it does on hetercscxial men and
wometl, The fact that anal mntercourse 1s the only
means available to the applicant, is dispositive.
Denving the applicant the rigﬁt to sexual expression, in
1'_he. only way natural and available to him, even if that
way 18 denied to all, remains discriminatory in effect,
when heterosexnals arc permitted the right to sexuaal
expression, In a way that is natural to them. Simply
.put, it is indirect discrimination founded upon sexuoal
.'m—ientaticrn. The impugned provisions render the
applicant a criminal, or an.“unapprehended felon”,

alwayvs on tenferhooks, waiting to be arrested,

170, Sections 164 and 165 are diseriminatory in effect. The
Kanane (supra) decision s distinguishable from the

prosent case.

4



171,

In the Kanane case, the Court of Appeal stated that as
at that time [2003]), the impugned provisions were not
discriminatory to gay men, on account of the factual
and legal maftrix prescnted in the case. What is
presented before this court is fundamentally different
fromm the Kamane case. Belore this eourt, expert
evidenice has been adduced to prove the case, whereas

there was no such evidence in the Kanane case, The

Cowrt of Appeal, furthermore, did not deal with the

: present issues of privacy and dignity., It also did not

1V2.

consider if the impugred provisions were

discriminatory, in effect,

In my respectful view, the Kaname case is thus

distinguishatble to the present one,

173.The mnotion of universality of human rights is

fundamental. Any discrimicalion against a member of

the society s discrimination against  all.  Any

&7



discrimination agsinst & nuneority or class of people is
discrimination against the majority. Plurality, diversity,
inclusivity and toleranee are quar:lllrants of 2 mature and
an enlightened demaocratic society. [ am fortified, in this
position, by the South African Constitutional Court, In

MINISTER OF .HOME AFFAIRS & ANOTHER v

FOURIE & ANOTHER 2005] ZACC 19 at page 60,

where it was articulated as follows;

“4 demneralic, universality, caong and aspiralivnally
egalitarian sociely embraces everyohe and accepts
peaple for who they are. To venalize people for heing
who and  whal they are not is  profoundly
disrcspectfil offthe human persomnalis and violatory
of equality,  Egqualily means equal concern and
resrect across difference. Kespect for human rights
requires the afimnation ol self, not the denial of self,
Equality thersicre dees not mply a Ilevel or
homogenizalion of behevior or exrolling ene form as
supreme, and another as  inferior, bul  an
acknowledpement and acceptance of difference. At
the very least, it affrms *hat difference should not be-
the basis for exciusion, marginalization and stipmna.,
At Dest, 1t celebrales fhe vitality that it brings to any
scolety ... The t=st of folerance 1s not how one
finds spree for people with whon, and aractices with
which, one ifesls comfortghle, but how  one
aceommodates  the  expression of what is
discorfurting.”

oz



174.In my respectful view, Sections 164(g),{c) and 165 of the
Penal Code, impair the applicant’s right to dignity,
privacy, liberty {suionomy) and lasily that the said

provigions arc discriminatory in effect.

175 Whenever the State seeks to rely on one of the
constitutional limitations to the fundanzental rights, the
State is then saddled with the nmais to prove that such
Imitation, sguarely satisfles the constitutional

Hmitation, under the circumstances,

176.The onus to justify a limitation to a fundamental right
15 ot an easy one io rlisr.hdrgﬁ, considering that clavses
which derogate from constitutional rights are to be
narrowly constriued,” whercas clauses conforring and
giving such righis receve a generolls constraction,

Amissah P, in the locus classicus of Dow, (supra] at

page 31 said the tollowing:-

)



. the very nalure of a Conshiiution regquires
thai a hroed and gernercuia appmach be adopted
in thac interpretation of its provisions, that all
relevant provisions bearing on the subject for
interpretation be considered topether as a whole
in order to eoffect the objective of the
Constitulion, =nd that where rights and
freedoms are conferred om persoms by the
Constitation, derogations from such rights and
frecdoms should  be narrowly or  strictly
construad.”

177.In order to discharge such onus, the respondent is
enjoined to identify the misc.hief or measures that are of
sufficient Importance to  Justily the deregation
therefrom, or factors of sufficient importance that

safeguard the rights and freedoms of others;, as

encapsulated in the maxdim sic nterg tuo Wt alienum non

—-\_o—\._-—_-

laedas; (use or enjoy your rights so as not to injure

gthers’ rights),

178, Once the mischiel has been idenlified, then the action
taken by the respondent, in crdor to justify  the

derogation, will then be subjected te the proportionality

10



test, as described by Dicksor CJ, in the Canadian case

of R v DAKES (1926 1 SCR 103, at page 139 C-F as

follows: -

*There are, i my view, three Important
components of s proporticnality test. First, the
measures adopted must be carefully desipned
te achisve the obizctive in guestion. They noust
nat be arbitrary, unfair, or hased on rratonal
consdetrstions. In short, Lhey must be
raticnally connccted to the objective. Second,
the means, even rationaly connected to the
objective in this first sense, should impair “as
Little as possible” the right of freedom in
questionn. Thivd, there st be proportionality
between the ellects of the measures which are
respotisible {or lmiting the Charter right or
freedom, and the objective which has heen
identified a3 being of sufficiert importance.”

179.From the respondent’s afficavit, there is no seintilla or
lota of justification, advarced for the derogation in
question. The only answer placed at the fore is that the

impugned sections arc nol discriminatory, but, a
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180.

1&81.

contrario, this court has found otherwise, A litigant

stands or falls by his founding papers.

The respondent’s scmblance of justification, can best be
described as bare assertions and or speculations that
scxual anal penectration 1s contrary to public morality ar
public interest. It Is exactly the respondent’s
specilative assertions that the Court of Appeal had in
inind, when the Honourabie Tebbutt J.P. unequivocaily

held in GOOD v THE ATTORNEY GENERAL (2 [2005]

2 BLR 337 that;

Tt wonld boe inesponsible n the highest degree
for thiz court 10 mgke {indings based on
speculative submissions and on perceptions
wihich may or way noi. be held by the public
wathott any relizble factual materiel to support
tharm”

Moreover, in addition to providing evidence to justify the
limitation taken, the State mmast provide evidenece to
prove that there is 110 allernative or lesser meats than

1£2



the limitation chosen. No such evidence has also been
presented, but just bald assertions to it fundarmental

rights. In the cases of TEDDY BEAR CLINIC FOR

ABUSED CHILDREN v MINISTER OF JUSTICE AND

CONSTITUTIONAL DEVELOPMENT 2014 {1) SACR

327 {CCY ai para 96 and ATTORNEY GENERAL AND

OTHERS v TAPELA AND OTHERS CACGB-096-14, it

was emphasized that concrete evidence is particularly
important in litigation where a law affects constitutional
rights. The amicuis in casu was 2 friend in need and
indead. [t produced scienfific evidence on how the said
penal provisions impact uegatively on the LGET
community,  Such evidence was never controverted,
Even if such evidence has not been controverted, the
court is still enjoined to eritically assess the merits/

demerits of such evidence,

La%



182 It 1= trite that an cxpert witness is roguired to assist the

cott and not to usurp the functien of the court,
Expert withesses are required to lay a factual basis for
their conclusions and e:ﬁ;pl:ain-their reasontng to the
court. The court is then duty bound to satisfy itself as
to the correctness of the -cxpert’s reasoning and
sclentific criteria.  Absent any reasoning, such an
opinion is inadmissible. Sees, MASSTORES (PTY} LTD

v PICK » PAY RETAILERS (PTY) LTD 2016 (2] 3A 356

{SCA] and ROAD ACCIDENT AFPEAL TRIBUNAL &

OTHERS v GOUWS & ANOTHER [2018] {1] ALL SA

701(3CA). This court after extensively considering the
cxpert’s report, filed by the amicus, finds the said report
credible, having regard to the factual matrix, the stady

melthodology and the research emnploved.

183.0ut of abundance of caution, and considering that
issles raised herein arc welghty and pithy, [ find it

104



necessary to consider the public interest/morality
argument, even though it was not bufiressed by any

factual, scientific and cogent evidence.

184. Whether something iz within the ﬁubiic interest,
ultimately depends upon a  host  of  several
considerations, including, bul rot limited to the peace,
security, stahility and well-being of the people. See,

GOOD v THE ATTORNEY GENERAL (2 supra.

1832.To what extent then deoes public opinion or public mood,
with respect to moarality, as highlighted In the
respondent’s legal hastion of Kanane, play a role in the
public interest enquiry. Public opinion is relevant in
matters of constitutionsl adjudication, but it is not
dispositive. Such public opinion is rendered liliputian
by the towering and colossal huwmman rights “triangle of
constitutionalism®, namely;, linerty, cquality and

dignity. Kirby JP'= rendition, in Ramantele casc

14z



(supra) on this point is apropos and he states as

follows:-

“PrevaiZing public opinion, as reflected in
[cgisiation, international treaties, is a relevant
factor in determining the constitutionality of a
[ew or practce, but i 1s not decisive.”

e 186.In the case of 8 v MAKWANYANE 1995 (3) 54 391 [CC)

paras 77-88, the court remarked neatly, on a question

of public opinion, as follows:-

*Public cpimion may heve some relevance to the
crgquiny, taf in iself 1t iz no substitite for the
duty vested mothe courts to inmterpret the
Comstitutienn 2nd o wphold s provisions
without tear or favour. [f public opinjon were 1o
be decisive, there would be no need for
constitutional adjudication. The prolection of

— rights could then be left to Parliament, which,
hes a mancate from the public, and 1s
axnswerable b the pishblic for the way its
manda’e 18 exerciged, but this would bhe =2
relirn to pathamentary sovereignity, and a
retreat from a new legal order astablished by the
19593 Constingtion.”

187.Lord Bingham of Comluli, i PATRICK REYES v THE

QUEEN - PC APPEAL NO. 34 OF 2001 [2002] UKPC II,

100



al paragraph 26, relalive lo the role of public opinion in

constitutional adjudication, saicd:

“I'he Court has ne liccnce 1o read 05 own
prodiections and reoral values nito the Consticidnn,
but il 18 reguired o consider the substance ol the
Fundeanental right at issue and ensure conEmparary
protectinn of that nght, i1 the lighl of evolving
siondards of decency, that mark the progress of a
maturing sociohy .. In carrying out its task of
constitalional interpretation, the court 1s oot
concertled to evaluate and give eftect to public
opinion,”

188.8ee learned articles by M Du Plessis: *Between Apology

andag Itoma:  The Constitational Court and FPublic

Opinion (2002] Vol 1, South African Journal on Human

Rights 12 and the article by Dr O. Jonas: Genyder

BEqualily in Botswana: The Case of Mmmus: & Ancther v

Famantele & Others.  African Human Righis Law

Journal (2013) page 11.

189.In my wvicw, criminalising consenslial same seX in

private, between adulls is not in the public interest,

LT



Such criminalisation, i1t has been shown by evidence
availed by the amicus, dispropeorfionally impaects on the
lives and dignity of LGBT persons. [t perpetuates
stigma and shame sgzinst homosexuals and renders
them recluse and outcasts. There is no victim within
- consensual same seX intercourse inter se adults., What
compelling State interest is there, necessitating such
laws? Should private places and bedrooms he manned
by sheriffs to police whal is happening theremn? In my
view, such penal provisions exceed the proper ambit
and function of crimiral law in that they penalise
consensual same sex, between adults, in private, where
there is no conceivable victim and complainant. Any
notion of public maorality justification, [which is a
question of prejudicel, fails to satisfy the proportionality

test, enunciated in the Oakes case above,
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150.The impugned ponal provisions oppress a minority and

121,

192

then targel and mark them for an Innate attribute that
they have no control over and which they are singularly
unable to change. Consensual sex conduct, per anus,

in my view, is mercly a variety of human sexnality.

Even if the respondent’s public interest or morality
justification was to be subjected to the criterion of
“reasonable and justifiable 1n an open democratic
society”, such justification does not pass constitutional
muster. The test of what is reasonably justiﬂable in g
demoaocratic society, 1s an objective one. There 1s nothing
regsonable end justifiable by discriminating against

fellow members of our diversified society.

.The 3tate has failed to single out the obhjective that is

intenided to be satisfied by the impugned provisions.
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193.The Court of Appeal, in Rammoge case,cited above,

noted as follows:-

“aw- there 18 compeliing evidence that attitudes
in Botswana have, i recenl years, softened
somewhat on the guestion of gay and lesbian
rights.”
= 124.In his speech, on the occasion of the Nationat Launch
of the 2018 Commemeration of 16 days of Activism
Against Violence in Women and Children (23%
November 2018), His Excellency the President of the
Republic of Botswana, Dr. Maokgwestsi Frie Keabetsws

Masisi, at paragraph 6, gracicusly arficulated the

universality ot malienable human rights as follows:

“There are aiso many people of same sex
relationships in this courntry, who have becn
violated and have also sultered m silence for
fear of being discrimirated. Just like other
citizens, they deserve to nave their rnights
prolectad ”
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195. Parliament, passed the Employment {Amendment) Act,

a= outlined zabove to forbid the termmination of an
emplovees’ confract of employment on grounds of
sexual oricntation, gendor cte  [Section 23{d)).
Legislaflive bodies are representative bodies that express
the will of the people. Through passage of legislation,
the people’s will is transferred into the will of the State.
Inevitabiy, the source of the State’s authority, is the
peonle. In casu, the people of Botswana have spoien,

through such amendment of the Employment Act.

196.The embodiment of the three arms of government have
loudly spoken on the need to protect the rights of the

gavs, lranagenders, lesbians el

197.The nation has not bkeen ieft behind. The nation’s
enduring chorus, and crescendo on the same point, is
loud and clear. Ii can be heard from afar and it is nol

far from being heard. In terms of Botswana National
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Vision 2016, following naiionwide consultation, we as a
Nation, adopted several pillars that anchor our Vision. |
We accepted, amongst others, to be “A Compassionate,
Jugt and Caring Nation.” We further aspirved to be “An
Open, Democratic ana Accountabie Nation” and lastly

*A Moral and Tolerant MNauon.®

198.To discrimminate againsl another segrnent of our society
pollutes compassion. A demeccratic nation is one that
embraces plarality, diversivy, tolerance and open-
mindedness. Democracy itself fiznctions, so long as the
differences between groups do not impair a brosd
substrate of shared values. COur shared values are as
contained in our Natigral Vision, Furthermores, the
task of laws 1s to bring about the maximum happiness
aof each individual, for the happiness of each will

translate inte happiness {or all.



189.In terms of our new National Vision 2036, under Pillar
2. Human and Social Development (at Social Inclusion

and Equality], it is stated as follows, -

"Social inclusion ts central to ending poverty
arid  [ostering shared prospenty as well as
crpowering the poor, the marginalized peaople,
to take adrantage of howrgeoning opportanities,
Peaple should be capacitated to have a voice in
decisions that affect their lives. {my emphasis).

200.0n Gender Equality, il is our Vision thatl equal rights
and apportunities for women and men, in 2ll areas of
society, will enable full participation for them in
national development. On Constitution and Human

Rights, our Vision states ag follows:-

“The Constitution and human rights frameworlk
in Botswana will ensure buman  equality,
uphold  the 1ule of law, fuaraatee the
inalicniable  birthright o citizenship, while
offerintg  individual  liberlies in  which al
residetits  are  allowed and eneouraged 1o
confrilnite pasitively to sociedy,

Batswana will live in full enjovment of their
constilutionally guuranteed righis. Bolswana



201,

will be among the top countries I the
protection of buman rights”

Our National aspirations and Vision therefore speal for

fthemselves ard reciire no Marther Interrogation.

202.1In the BKanane casg, the Court of Appeal, in 2003, said

203,

“time has not yvet arrived to decriminalise homosexuals

practices”. Willh {ae greafest of respect and deference,

I say, dics venit, or sunply put, time has come that

. private same sexual inumacy vetween adults must be

decritninalised, as it is hereby proclaimed.

This Court is judicially atiracted to the dissenting

opinien of Gubbay CJ, in the case of BANANA v THE

STATE 1998(1} Zik 309(8]. The facts of the case were
as iollows: Canaan Banana, was convicted by the High
Court on two counts of Eﬂdﬂﬁ}?, SevED Ccounts of
indecent assault, one count of assant and one count of

commmitting an unaateral offence.
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204.Consequent upon his conviction, he appealed to the
Supreme Court. One of the issues that arose was
whether the crime of sodomy was constitutional ie.
whether it violated Section 23 of the Constitution of
Zimbabwe, which guaranteed protection against gender

discrmination.

E.IDE.Ey a split decision of 3 to 2, the Supreme Court
(majority  decision} rejected  the Sectiom 23
Comstitutional argument on discrimination based on
gender. Gubbay CJ, in his atrractive dissent, stated as

ferllovars: -

“In my view, the crimina~sation of anal sexual
itercosivse between consenting adults  in
private, if irdecd it has any  discernible
objective, other than enforcement of private
maral apinions of a seclion of the community
{whiclh T do znet regard as valid), is far
cutwelghed by the hanrful and prejudicial
impact it has on gay men. Moreover, depriving
such persons of the right w choose for
themselves how @ condiast thelr intimale
relationship poses i greader threat to the fabric
qaf sociely .as a whole than tolerance aned
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understanding of non-conforrnity could ever
do”
206.The retention of the scdomy provisions i our Penail
Code, imposcs unconsttutional burden on  the
applicant’s fundamental rghts of privacy, dignity,
liberty and equal protection of the law; taking into
account that the applicants only available sexnal

avenlle, is per anum. =ece NORRIES v IRELAND (1989)

13 ECIR 186 and MODINOS v CYPRUS {1993) 16

ECHR 435, which upheld the uncenstitubtionality of
sodomy laws in Irgiand and Cyprus, respectively. Sce

also, OROZCO v ATTORNEY GENERAL OF BELIZE AD

2016, Claim No. 668 /2010, wherein the Supreme Court
of Belize held that pi—uvisiuﬂﬁ in. the Belize Criminal
Code, which criminalized private conscnsual sexual

conduct beiween adults of the same sex, violated the
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applicant’s rights of privacy, liberty and dignity. The

satd provisions were consequently struck dowr.

207 .1In my view, the guestioned penal provisions do not serve
any useful public purpoze. In other words, the IIlﬁ;EmS
used to impair the right or freedoms articulated above
are rmore than Is necessary to accomplish the

enforcement of public marality or objective. Cory J, in

VRIEND v ALBERTA (1998] 4 BIIRC 140 at 168 neatly
carticulated the negative effects of sodomy laws as

follows:

“[103] Perpaps most important is  the
psychological harm which may ensue from this
state of affairs, Fear of discrimination will
logicaily lead o coscealment of true identty
and  this  must be harmful to  personal
confiderce and seil-ssteem, Compounding that
effeet 35 the implicit message conveyed by the
cxrlusion, that geys and lesbizns, untile other
mdividuals, are not worthy of protecticnn,  This
is clearly an example of a distinction which
demears the individual and strengthens and
perpetrates the view that gavs arcd lesbiaos are
Iess worthy, of proiection as individuals in
Canada’s society, The potential hairmn to the
dignity and percsived worth of gay and eshian



individusiz constitntes a patrticwtarly criuel form
of discrinination”
2086.The spdomy provisions, as foreshadowed above, are a
relic of Victorian era and were influenced by Judeo-
Christian {eachings.  Such teachings recognized,
initially, thal sexual  Intercourse was only for
procreation. [t iz cormmmon cause that such a premise

is no lenger valid anc sustainable,

209, People enter into intirale sexual relationships not only
for purposes of procreation, but for a host of several
factors. Such procreation-induced rationale is thus no
longer tenable. If the reason or rational for the law
ceases, the law must aisc cease, apfly fratned as

cessante ratione legis, cassat ipsa lex. See, MILIANGOS

v GEORGE FRANK (TEXTILES) LTD [1997] AC 443 at

476,  Sodeomy  laws  therefore deserve  archival
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mumrmification, or botfer still, a museum peg, shelf or

cabinet for archival display.

210.0ur constitutional ethos of liberty, eqguality and dignity
are paramount. Ow Censtitution is a dynamic,
enduring and a living charter of progressive rights;
which reflect the values of pluralism, tolerance and
mclusivity. Minonties, who are perceived by the
mejority as deviants or outcasts are not to he exchided
cand ostracized. Discriminabon has neo place in this
world. All lhaman beings are horn equal. According to
Nelsonn Mandela, a paragon and epitome of humility,
dignity, sagacity and tolerance, in reszonse to some
divergent views that homosexuallty was "un-African” he
stated that homosexualily was “just another form of
gsexutality that has been suppressed for years..... It 15

something we are hiving with”. [N Mandela in Gift Siso

Sipho and B Aticno  [2809], United Against

e



Hemosexuality, New African [quoted in Human Rights

Watch 2008, p10.]

211.The former Sccrctary General of the United Nations, Mr.
Ban Ki-Moon, on the 23 January 2011, at the Iluman

Rights Couneil in Geneva said the following:

“Two years ago, [ came here and issued a
challenge. 1 called on this Council to
promcte human rights without favonr,
without selectivity, without any undue

influence ... We must mojoct persecution
of wveopwe  Decause of their sexual
orientation or gender identity ... whin

may bz arrested, deteined or executed for
being  lesbian, gay,  hisexual or
transgender. They mey not have popular
of political support, bt they deserve our
support ir. safepmarding their
fundarmental human rights.

I imderstarnd that sexuzl orientation and
gender Zdenliy raise zensitive cullurzl
isguss,  Bui oullural practice cannol
Justify any vielaZon of human rights ...
When our fellow human  beings  are
persectiled  hbreause  of  thelr  sexual
oriencation or gender idenlily, we must
speals ovul. Thal is what [ amn doing heze,
That is v consistent pesition. Human
riphts are humeanr rights everywhere, for
evelryone.”

[



212,

213,

It Is incumhbent upon the final arbiter the, conrts, that
exereise posterior control, to he cognizant of ever
evolving needs and aspirations of our people, in the
form of human rights. The scope, content and horizons
of human nghts are lorever expanding and the
concomitant eaveat is that eourte should not, in that
progressive poise and posture, drop the ball and
diminish the merality of the Constitution, by whittling

down people’s rights,

As long as the applicant display affection, in private and
consensually with another man, such conduct s not,
injurious to public decency and morality. There are
adequate statutory measures or regulatory provisions
thal vater for immmoral acts of indecency done in public,
sec, Section 67 dealing with indccent practices in
public. There are further adequale measures 1o deal
with non-consensial sexiial encounters, as referenced
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215

under Sections 141 {rape], 146 (indecent assault], 147
[defilemnent] cte, which provide adegquate air cover and
protection, i the event the nghts of any porson are

under ground-attack,

Consensual adult sexual intercourse, between
homosexuals, lesbians, fransgenders, eto, do not trigeer
any erosion of public meralily — for such acts are done
in private,  The Wolfenden Report demystifies any
lingering question by postulating that there must
remain a realm of private morality and unmerality
which 13 nnot the laws’ business, No solace and jov is
fhus derived from retaining such impugned penal

provisions.

.The impugned provisions, even viewed from a regalalory

and enforcement prism, do nol scrve any useful
purpose. Legislative effectivencss posits  that laws

should not only communicate s purpose and the
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means by which it achieves that purpose, but that such
laws should he capable of implementation and
enforcement, Sce, DProf Xanthaki H. Drafting

Legislation: Art and Technology of Rules For Regulation.

{Oxford: [1art Publishing, 2014). Ilow docs the State
regulate consensual private intimacy andfor enforce
the impugned provisions? Certainly the Stale cannot
place a sheriff or policeman/woman in those secluded
places, let alonc subject suspects to intrusive, inhumar
and degrading medical exarnination, in order ta enforce

such laws.

SEVERABILITY OF “PRIVATE” FROM SECTION 167

Qectiotn 167 of the Penal Code, has alsa heen attacked
on the ground that it seeks to regulate conduct decmed

grossly indecent, done in private. According to the
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applicant, such prescription of private conduet, is a
vielation of one's privacy or liberty, The section provides

as follows: -

“l&T Any person who, whether in public or povate,
commits any act of gross indecency with
another person, or procures anaoldier person {o
commit any act of gross indscency with him o
her, or atlempts Lo proodre the commission of
any such act by any person with hamsell or
Lerseli or with another person, whether in
public ar private, is guilty of an offence.”

217, The tenor and gencral theme of our decision, as
foreshadowed above, s Lhal the guestion of private
morality and decency, between conscniing adulis,
should not be the concern of the law.  Stemining
therefrom, is the court justified in severing and excising
from the said provision, the word *private”, in ordet to

remecdy the unconstitutionalivy of private indecency.

218.The docttine of severability, its purpose is to sever ar to
separate that portion of a statutory legislation or

contract deermned void, from the portion considerad to be
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valid and of legal force and effect. The word, “sever” is
derived from the Latin word “salvatorius,” which mmeans

to “gstranpe”, “separate”, “1solate”, or “segregate”.

218 _Severability is thus the invalidation of some sections or
clauses in a docament that will net affect the validity of
the remaining provisions or cluuses. | The test for
severabilifty was considered by our Court of Appeal in

the case of PRESIBENT O THE REPUELIC OF

‘BOTSWANA & OTHERS v BRUWER AND ANOTHER

[1998] BLR 86 {CA), wherein the court adopted and
embraced the dictum of Lord Bridge of Harwick, in the

case of DPP v HUTCHINSON '1990] 2 ALL ER 836, at

E301-B840 wherein he stated as follows:

“The application of these principles leads naturally
and logically to what has tradittonally heen regarded
as the test of seveability, I iz ofter referred to
inclegantly as the “blug nencil” fest, Taking the
gimplest case of 2z single legislative instnument
containing a number of suparaie clauses of which
one expeeds the Jawmaker’s powers -1 the remaining
clatazes enact free-standing orovisions which were
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mtended o operaic and are capable of operating
itdependently of the offendmp claise, there s no
reason why those clauges should ot be uplheld and
enforced. The lawmaker has validly exercised his
power by making the valid clauses. The invalid
clavse may bo disrcgarded as unrelaied o, and
having no elfce o, the oporation ol tlie valid elausaes,
which accordingly may be allowed to take eifect
without the necessity of any modification or
adaptation by the court, What is invalved s in trakh
a double text. [ shall refer to the twa aspects of 1the
iesl  as  textual  severability  and substantial
severablity, A legislative dostrument is texooally
severable if a clause, a sentence, a phrase or a single
ward may be disregarded, as excecding the
lavwrmnalier’s power, aned what remainsg of the toxl is
still  grammealical and cohecent. A lepislatve
mnstrument 15 substanbially  severable if the
substance of what remains after soeverance s
essentiadly unchanged in its legislative purpose,
apcration and eflect.”

220.0n severability, see also COETZEE v GOVERNMENT

OF THE REPUBLIC OF S0OUTH AFRICA; MATISO &

OTHERS v COMMANDING OFFICER, PORT

ELIZABETH PRISON AND OTHERS 1965 (4] 5A 631

S | e e * s e

(CC), EVANS JOHN ORANJA v CARTER MORUPISI &

ANOTHER [2011} 1 BLR 24{HC) and PRINT MEDIA
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SOUTH AFRICA & ANOTHER v MINISTER OF HOME

AFFAIRS & ANOTHER [2012] ZACC 22 (CC).

221 .The severability of the valid and invalid orovision of =
statute or contract does not depend on whether such
provisions are enacted in the same seclion or different
scction. it 18 not the form, but the substance of the
matter that 15 fundamental and that has to be
ascertained, on an examination of the Act or document
as a harmonious whole, having regard 1o the sclling,
the context and scope of the relevant provision o
question. Likewise, when the valid and the invalid paris
ol a statule are independent and de net form part of a
scheme and after severance, what is left is so thin and
truncated, as to he in substance differcnt from what it
was when it emerged out of legislature, then the
remainder should also be jettisoned in its entirety. Sce,
RM.D.C v UNION OF INDIA AIR, 1957 5.0 628
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(Supreme Courtj, and JOHARNNESBURG CITY

COUNCIL v CHESTERFIELD HOUSE 1952 (3] $A 809

[A) at pR22,

222 It musl always be borne in mind that under the doctrine
of severahility, the role of the court is to review and
interpret (he provisions in order Lo determine their
validity, vather than drafting of new legislation Ty the
couri, which will thus be a usurpalion of lepislative
function. Caution therefore ocught o be exercised
againgt judicial arregation of Parliament’s essential
legisiative function. Sce, SCHACTER v CANADA |1942)

10 CRR (2d) 1.

223.In casu, we have determined that it is not the business
of the law o regulate private consensual sexuval
encounters between adults, The same applies to issues
of  private decengy and/or indecency hetween

consetiting adulis, Any repulaiion of conduct deemed
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indecent, done in private between consenting adults, is
a violation of the constitutional right to privacy and
liberty, as outlined above. By invoking texiual surgery,
any reference to “private” indccency ought te be severed
and excised from Section 167, so that its umbrage and
coverage is only puolic indecency. Even afier such
severance, Sectlom 167 thereof IEmaiﬁs intellieihle,

coherent and valid,

There must remain, as we have already determined, a
realm of private mweorzlity and immarality, which should
not be the province of the law, particulatly where there
i3 no victim or com»lairant and {Hhen such conduct is
consensual. In the event that there may be indecency
with a minor and/or an adult, without the consent of
the said ;;dulL, but dene in private, there are adequate
penal provisions oo deal with such mmfraction. See,

Section 146 of the Penel Code dealing with indecent
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assault on any person. No fustification has been given
by the respondent as to why a person’s right to privacy
and autonomy, ought 1o be curtailed, relating to
consensual acts done in private. In any event, such
curtailment of fundamental rights cannot be justified
within our democratic dispensation, nor ﬁﬂ such

abridgment satisfy the proportionality test.

225,11 1s accordingly ordered thal the word *private” be and
15 hereby severed and excizsed from Section 167 of the

Penal Code.

226.0n the Easis of the aforegoing, it is the decision of this
Court that Sectinns 164{a); 164(c] and 165 of the Penal
Code are declared ultra vires Lthe Constitution, in that
they wviclate Section 3 {iiberty, privacy and dignity);
Section 9 (privacy) and Section 15 (discrimination).
Under Section 167 of the Penal Code, the word “private”,

is to be severed and excised thercfrom, so as Lo Temove
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its  unconstitationality from the remaining valid

provision,

Hetfore [ conclude, [ am greatly indebted to the attorneys
and advocate who appeared before us, and their erudite
submissions and heads of argument, that assisted the
Court in this weighty matter. The amicus was not only
a Iriened in need, bul a friend indeed. [t is however, not
the usual practice of the courts to award cosls or
condemrn the amicus with an order for costs; hence no

order shall ensue in that regard.  See, HOFFMAN v

SOUTH AFRICAN AIRWAYS 2001 91) 8A 1 [CC).

CONCLUSION

228 The orders of this Court are the following:

{a]  Seclions 10d(a), 16Ho) and 165 of the Penal Code [Cap
O8:GL), Laws of Botswana be and are hereby declared ultra

[4]



2]

(c)

[}

vires Sections 3.9 and 135 of the Constimtion end are
accordingly stnick dowi,

The word “private” in Section 16%¥ of the Penal Code is
severed and excised therefrom and the section to be
accordingly sarmendad,

The respondcnt be and is hereby ordered to. pay
applicant’s costs of this application, and

Therz 15 tio order &as to costs in telafion to the amicus
cutiese — LEGAG. B,

DELIVERED IN OPEN COURT AT GABORONE THIS 117 DAY OF
JUNE 2010,

I agree:

1 agree:

i
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M. LEBURU
[JUDGE)
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